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Job Announcement:
NHLP EXECUTIVE DIRECTOR

The National Housing Law Project, renowned for its landmark legal advocacy on behalf of low-income tenants and 
homeowners, especially those under the federally assisted housing programs, seeks an Executive Director to lead 
our organization and sustain our national leadership in employing the power of the law to address critical housing 
problems of low-income persons.

National Housing Law Project —Established in 1968, NHLP’s mission is to advance housing justice for low-
income individuals. Primarily focusing upon the federally assisted housing programs, its core activities include 
legal and technical assistance, policy advocacy and education, litigation, and research. NHLP authors an array 
of publications, including the authoritative legal manual HUD Housing Programs: Tenants’ Rights. NHLP is 
headquartered in Oakland, California, with a branch offi ce in the District of Columbia. NHLP’s nine-person 
staff includes six attorneys. In 2007, NHLP was recognized for its distinguished accomplishments by the John D. 
and Catherine T. MacArthur Foundation when it was selected as one of eight organizations worldwide for the 
MacArthur Foundation’s “Creative and Effective Institutions Award.” 

The Position —NHLP seeks an experienced leader who has demonstrated management and fundraising 
experience and a commitment to promoting access to justice for low-income people. The Executive Director 
will work closely with NHLP’s Board of Directors, a highly skilled and committed staff, as well as a broader 
community of advocates, funders, and individual donors. The Executive Director is the primary spokesperson 
for the organization, oversees its staff, and is responsible for strategic planning, fundraising, and daily 
operations. The Executive Director also has a limited opportunity to engage in substantive advocacy.

The ideal candidate will have:

•  an established track record with foundation and private donor fundraising;

•  fi nancial and personnel management experience;

•  experience working collaboratively with a board, staff, and allied organizations;

•  strategic planning abilities;

•  a demonstrated commitment to social justice and the mission of NHLP;

•  excellent oral and written communications skills;

•  a willingness and capacity to travel;

•  been admitted to the bar in at least one state.

Salary —Salary will be competitive and commensurate with experience. Generous benefi ts package.

Application Process —Applications will be accepted and considered until the position is fi lled. Applicants are 
urged to submit their applications promptly. Candidates should submit:

•  a cover letter expressing in detail why they are interested in the position, what they can contribute to the 
future of the organization, and salary requirements;

•  a current resume that includes salary history;
•  two writing samples: preferably a legal memorandum and either a fundraising proposal or a memo 

addressing an important management challenge;
•  the names and contact information for three references.

Applications may be submitted electronically to edsearch@nhlp.org or by mail to NHLP Search Committee at 614 
Grand Ave., Suite 320, Oakland, CA 94610. Receipt of applications will be acknowledged. We would appreciate no 
phone calls.

NHLP is an equal opportunity and affi rmative action employer that does not discriminate on the basis of race, 
color, national origin, ethnic background, religion, gender, sexual orientation or disability. Applications are par-
ticularly encouraged from people of color, women and others whose backgrounds may contribute to more effective 
representation of low-income persons.
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Asset Management 
and Streamlining: 

Two Edges of the Same Sword?
Over the past several years, the Department of Hous-

ing and Urban Development (HUD) has been engaged in 
sculpting deep and pervasive changes in public housing. 
It is changing the basic funding and management struc-
ture for public housing agencies (PHAs) by installing a 
system it calls “asset management.” It is also moving to 
alter the manner and degree of resident engagement and 
protection by “streamlining” regulations and the 5-Year 
and Annual Plan process, which have traditionally safe-
guarded residents. While differing in nature and possibly 
in intent, the coalescence of these two changes deserves 
attention from residents and their advocates. 

Conversion to asset management is not inherently 
good or bad. But knowledge of this new operational and 
fi scal structure is critical for those committed to optimiz-
ing outcomes for residents and resident organizations.

The streamlining of regulations and the 5-Year and 
Annual Plan, on the other hand, has almost universally 
been seen by residents and resident advocates as the 
stripping away of protections and limiting of access in 
ways that leave residents more and more at the mercy of 
agency caprice and less able to shape and to respond to 
the changes proposed by PHAs, including those wrought 
by asset management. 

The timing of these two weighty changes creates a 
synergy that must be understood and addressed. Resi-
dents may be thwarted, however, in their efforts to under-
stand and take advantage of changes accompanying asset 
management because of HUD’s efforts to minimize resi-
dent involvement with PHA management and policy by 
streamlining the PHA planning process and by efforts to 
streamline regulations that currently promote resident 
participation. 

What Is Asset Management?

Asset Management (AM) is a framework through 
which HUD is implementing its new operating fund pro-
gram. AM is changing the way PHAs allocate resources 
within the PHA and among individual developments, the 
way PHAs report their income and expenses to HUD, the 
way HUD oversees PHAs, and the method by which HUD 
holds PHAs accountable for their success or failure.1

1The history and implications of AM have been addressed in greater 
detail in earlier Housing Law Bulletin articles (NHLP, HUD Publishes the 
Final Public Housing Operating Subsidy Fund Rule, 36 HOUS. L. BULL. 1, 
11 (2006); NHLP, Public Housing; Guidelines for Operating Fund Formula 
and Asset Management, 36 HOUS. L. BULL 53, 65 (2006)) and other advo-
cacy organizations’ writings (ASSET MANAGEMEMT and PUBLIC 
HOUSING: A COMPREHENSIVE SUMMARY (updated Feb. 15, 2008), 

Cover: Members of the San Francisco 
Housing Authority’s Section 8 voucher 
program resident advisory board (RAB) 
attend a formal RAB meeting.
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Asset management has been evolving for nearly ten 
years. In 1998, Congress mandated that HUD develop a 
new operating fund distribution system.2 In response, 
HUD initiated a statutorily mandated negotiated rule-
making process, which resulted in interim public housing 
operating fund rules.3 During the initial negotiations, Con-
gress directed HUD to contract with Harvard University 
to study the costs of operating well-run public housing. 
The Harvard study recommended that PHAs adopt man-
agement systems more like those of private multi-fam-
ily housing operators.4 HUD again initiated a mandated 
negotiated rule-making process, with the involvement of 
PHAs, HUD staff and a few representatives of residents, 
resident organizations and tenant advocates. On Septem-
ber 19, 2005, HUD published its “Revisions to the Public 
Housing Operating Final Program: Final Rule.”5 

The published AM regulations require all PHAs that 
own and operate 250 or more public housing units6 to 
group their developments or scattered site units into “proj-
ects” which, for reasons of proximity, similarity of design, 
size, age, tenant characteristics, support systems, and 
other reasonable guidelines can be managed effi ciently 
and effectively.7 Each resulting asset management project 
(AMP)8 will then be managed “according to [a] . . .model 
consistent with . . . management norms in the broader 
multi-family management industry.”9 This includes the 
implementation of “project-based management, project-
based budgeting, and project-based accounting.”10 It also 

National Low Income Housing Coalition; UNDERSTANDING ASSET 
MANAGEMENT (Oct. 19, 2007), Massachusetts Law Reform Institute). 
No attempt is made here to duplicate these writings. Detailed descrip-
tions are also available in the Supplementary Information accompa-
nying HUD’s Final Rule, the HUD Guidebook and the HUD Asset 
Management web page. Revisions to the Public Housing Operating 
Find Program, Final Rule, 79 Fed. Reg. 54,984 (Sept. 19, 2005) (codifi ed at 
24 C.F.R. § 990); HUD, OFFICE OF PUBLIC AND INDIAN HOUSING PREPARING FOR 
ASSET MANAGEMENT UNDER THE NEW PUBLIC HOUSING OPERATING FUND RULE 
(24 CFR 990): A PLANNING DOCUMENT (June 1, 2006) at http://www.hud.
gov/offi ces/pih/programs/ph/am/docs/pham.pdf; and http://www.
hud.gov/offi ces/pih/programs/ph/am/overview.cfm. 
2Pub. L. 105-276, tit. V, § 519, 112 Stat. 2519, 2551 (1998), Quality Housing 
and Work Responsibility Act of 1998 codifi ed at 42 U.S.C. § 1437g.
342 U.S.C.A. § 1437g(f) (West and West Supp 2007); Allocation of Operat-
ing Subsidy Under Operating Fund Formula, Interim Rule, 66 Fed. Reg. 
17,287 (March 29, 2001).
4HARVARD UNIVERSITY GRADUATE SCHOOL OF DESIGN, PUBLIC 
HOUSING OPERATING COST STUDY, FINAL REPORT (June 6, 2003), 
at http://www.hud.gov/offi ces/pih/programs/ph/am/docs/harvcs-fi n
rptnoapp.pdf.
5Revisions to the Public Housing Operating Final Program, Final Rule, 
79 Fed. Reg. 54,984 (Sept. 19, 2005) (codifi ed at 24 C.F.R. § 990) (Note: 
Year 2005 was Federal Register Volume 70, not 79, but this Final Rule 
was published as Vol. 79 and is universally cited as such in subsequent 
HUD Notices). 
624 C.F.R. § 990.260 (2007).
7Identifi cation of Projects for Asset Management, PIH 2006-10 (Feb. 3, 
2006). The PHAs’ groupings are subject to HUD’s right to disapprove 
the grouping(s).
824 C.F.R. § 990.265 (2007).
9Id. § 990.255.
10Id.

includes project-based performance and evaluation. HUD 
notifi ed all PHAs to submit their proposed AMP confi gu-
rations to HUD no later than April 21, 2006.11 After review, 
HUD approved the AMPs.

The AM model differentiates between large and long-
view issues, such as capital planning, fl at or ceiling rent 
structures, replacement strategy, risk management and 
regulatory compliance, which are to be managed by the 
PHA’s central offi ce, and property (or project) based issues 
such as marketing, leasing, resident services, routine and 
preventive maintenance and security, which are, prefer-
ably, to be handled by staff located at the property, but at 
the very least “charged with direct oversight of operations 
[at each AMP].”12 

The regulations create a complex system for determin-
ing funding allocations for the PHA’s central offi ce and for 
each AMP.13 Under project-based budgeting and account-
ing each AMP is an independent fi nancial unit so that its 
fi scal soundness and stability are assessed by review of 
AMP specifi c income and AMP specifi c expenses.14 The 
central offi ce of the PHA may charge the AMPs speci-
fi ed asset management fees and may use excess cash fl ow 
from the AMPs for certain of its operations.15 Funding lev-
els are determined, and funds distributed to AMPs and 
to the PHA’s central offi ce, according to a formula based 
on such factors as “eligible unit months,” “project expense 
levels” and “rolling base [utility] consumption levels.”16 
AMP based budgets and year-end fi nancial statements 
are made available upon request to the public.17 

While HUD currently assesses PHAs in accordance 
with the Public Housing Assessment System (PHAS), it 
is working on replacing PHAS with a “property-specifi c” 
rather than “entity-wide” system that is consistent with 
the AMP/central offi ce model of operations.18 

Because of the change in the funding formula for 
operating subsidies, there are approximately 500 PHAs 
that will lose funding and others that will receive more, 
assuming that there are suffi cient congressional appropri-
ations to fully fund operating subsidies.19 For PHAs that 
will lose funding under AM, the participants in the nego-
tiated rule-making bargained for a system whereby there 

11Identifi cation of Projects for Asset Management, PIH 2006-10 (Feb. 3, 
2006).
1224 C.F.R. §§ 990.270 and 990.275 (2007).
13Id. Part 990 subpart C. 
14Id. § 990.280.
15Id.
16Id. § 990.115. 
17Id. § 990.285.
18Information on Upcoming Rulemaking Associated with the Public 
Housing Assessment System as a Result of the Conversion to Asset 
Management, PIH 2008-18 (March 27, 2008).
19The operating subsidy fund has been underfunded since 2003 with 
funding levels of 88.8%, 86.02% and 83.4% of the formula need in years 
2005, 2006 and 2007 respectively. HUD, Offi ce of Public and Indian 
Housing, HUD Operating Fund Annual Report for Calendar Year 
2007 (Oct. 31, 2007). The funding level for 2008 is currently estimated 
at 84%. 
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was a fi nancial incentive to convert to AM as quickly as 
possible in exchange for a reduction in the amount of the 
loss of subsidies. Accordingly, the regulations provide that 
the amount of the subsidy loss is minimized in exchange 
for more rapid conversion.20 HUD initially required agen-
cies to submit proof of their so-called “stop-loss” eligibil-
ity by October 1, 2006.21 This was extended to April 15, 
2007,22 and subsequently to October 15, 2007.23 

The Consolidated Appropriations Act, 200824 allows 
PHAs with between 250 and 400 units to opt out of AM 
requirements as long as the agency has not applied for 
stop-loss protection.25 The act also maintains the current 
provisions allowing agencies to allocate up to 20% of 
their Capital Fund program grant to pay for central offi ce 
expenses rather than accept the allocation resulting from 
application of the asset management formula .26 In March, 
2008, HUD issued a guidance describing items that PHAs 
“should consider” if they choose to take advantage of these 
provisions.27 The guidance strongly discourages PHAs 
with 250 to 400 units from opting out of AM by declaring 
that the legislation is effective only for 2008. Moreover, it 
creates obstacles for PHAs that want to take advantage of 
the capital fund for central offi ce expenses, but does not 
limit the applicability of the legislation to 2008 for those 
purposes. As HUD has made clear, it remains “strongly 
committed”28 to the implementation of AM.

2024 C.F.R. § 990.230 (2007). This system is commonly referred to as the 
“stop-loss” provision.
21Operating Fund Program Final Rule: Transition Funding and Guid-
ance on Demonstration of Successful Conversion to Asset Management 
to Discontinue the Reduction of Operating Subsidy, PIH 2006-14 (March 
22, 2006).
22Operating Fund Program Final Rule: Transition Funding and Guid-
ance on Demonstration of Successful Conversion to Asset Management 
to Discontinue the Reduction of Operating Subsidy—Extension of Stop 
Loss Deadline to April 15, 2007, PIH 2006-35 (Sept. 25, 2006).
23Operating Fund Program: Guidance on Demonstration of Success-
ful Conversion to Asset Management to Discontinue the Reduction of 
Operating Subsidy, Year 1 and Year 2 Applications.
24Pub. L. No. 110-161, 121 Stat. 1844 (2008). 
25Id. § 225.
26Id. § 226.
27Guidance on Asset Management Provisions of the Consolidated 
Appropriations Act, 2008, PIH 2008-16 (March 25, 2008).
28Statement of Administration Policy, H.R. 3521 – Public Housing Asset 
Management Improvement Act (Feb. 12, 2008) (House Rules).

While driving PHAs to think of themselves 
as for-profi t businesses through the adop-

tion of the asset management system, HUD 
has simultaneously pursued plans to relieve 
PHAs of what HUD considers a distracting 

burden of dealing with engaged residents.

Streamlining: Theory, Practice and Implication

While driving PHAs to think of themselves as for-
profi t businesses through the adoption of the AM system, 
HUD has simultaneously pursued plans to relieve PHAs 
of what HUD considers a distracting burden of dealing 
with engaged residents. HUD has pursued this effort 
on two fronts. One, to streamline the PHA plan process, 
thereby minimizing resident involvement, and two, by 
proposing to streamline regulations that encourage resi-
dent participation.

On August 2, 2006, HUD announced its plan to stream-
line the templates for the 5-Year and Annual PHA plans.29 
In the face of objections, HUD issued additional announce-
ments and additional proposed templates with some 
improvements.30 Ultimately, however, the proposed tem-
plates dramatically reduce the information and support-
ing documents that PHAs would be required to include in 
their plans, making it much more diffi cult for residents and 
the public to know and understand the PHAs’ intentions 
and status.31 In a duplicitous and self-serving statement, 
HUD both objected to proposed legislation endorsing 
resident participation and emphasized that current HUD 
“regulations already encourage resident and tenant par-
ticipation, especially in the adoption of Annual Plans”32 
(emphasis in the original). The Offi ce of Management and 
Budget (OMB) approved the eviscerated and streamlined 
template on April 21, 2008, and it became effective on May 
1, 2008.33 Signifi cantly, the newly approved template is not 
available on the HUD PHA Plan webpage, which, as of 
this writing, still posts earlier templates with an expira-
tion date of August 31, 2009.34 The new templates have also 
not been announced in any HUD notices.

In the summer of 2007, HUD announced the Public 
Housing Administrative Reform Initiative (PHARI). A 
number of residents and resident advocates signed up to 

29Notice of Proposed Information Collection for Public Comment: 
Public Housing Agency Plans, 71 Fed. Reg. 48,934 (Aug. 22, 2006). This 
proposal was critiqued in NHLP, New Streamlined PHA Plan Template, 
36 HOUS. L. BULL. 202 (2006). Regulations governing Public Housing 
Agency Plans are found at 24 C.F.R. Part 903.
30Notice of Proposed Information Collection for Public Comment: PHA 
Plans Standard Template, 72 Fed. Reg 45,823 (Aug. 15, 2007); Notice of 
Submission of Proposed Information Collection to OMB: Public Hous-
ing 5-Year and Annual PHA Plan, 72 Fed. Reg. 70,878 (Dec. 13, 2007); 
See NHLP, PHA Plan Template Revisions Proposed, 37 HOUS. L. BULL. 113 
(2007).
31In response to three of these notices a number of organizations, 
including NHLP, the National Low Income Housing Coalition and the 
Consortium for Citizens with Disabilities, fi led extensive comments 
with HUD and the OMB objecting to the revisions.
32Statement of Administration Policy, H.R. 3521 – Public Housing Asset 
Management Improvement Act (Feb. 12, 2008) (House Rules).
33OMB NOTICE OF OFFICE OF MANAGEMENT AND BUDGET 
ACTION can be accessed through: http://www.reginfo.gov/public/
do/PRAViewICR?ref_nbr=200711-2577-001#; PHA 5-Year and Annual 
Plan can be accessed through: http://www.reginfo.gov/public/do/
PRAICList?ref_nbr=200711-2577-001.
34http://www.hud.gov/offi ces/pih/pha/templates/.
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participate in the PHARI. On November 30, 2007, HUD 
issued a Public Housing Administrative Reform Initia-
tive Interim Report stating in part that HUD “believes 
that current regulations governing the establishment and 
recognition of resident councils are too prescriptive and 
anticipates streamlining these requirements in upcoming 
rule making.”35 By letter, dated January 28, 2008, HUD’s 
Administrative Reform Initiative Resident Involvement 
Committee informed resident advocate members of that 
committee that HUD had been working on a streamlined 
version of the Tenant Participation and Tenant Opportuni-
ties in Public Housing regulations36 since at least the fall 
of 2007. 

The PHARI interim report noted that HUD would 
issue regulations streamlining the rules regarding griev-
ance procedures, annual plans and admissions in early 
2008.37 In January 2008, resident advocates were informed 
that HUD had a near-fi nal version of a streamlined regu-
lation addressing the grievance procedures and the PHA 
plan process.38 The current grievance regulations provide 
several options for the selection of a tenant representa-
tive on the grievance panel or a hearing offi cer, including 
approval by the majority of the tenants in the building 
or by consultation with the resident organizations.39 
They also allow for, among other things, the right to an 
impartial hearing offi cer or panel, prior access to relevant 
agency records, the right to counsel, the right to confront 
and cross examine witnesses, a decision based upon evi-
dence presented at the hearing, the right to record the 
hearing, and the right to accommodation for persons 
with disabilities.40 While HUD has not made any public 
announcement, advocates have been informed that the 
draft proposal eliminates a number of these due process 
protections, including resident involvement in the selec-
tion of hearing offi cers.

Advocates have also been informed that the draft of 
the proposed annual plan streamlining regulations mod-
ifi es the needs statement, reduces the already cursory 
fi nancial information, removes PHAs’ obligation to report 
annually on progress in achieving goals, and removes any 
reference to the voucher administrative hearing. In addi-
tion, the draft regulations regarding the selection of the 

35HUD, Public Housing Administrative Reform Initiative: Interim 
Report and Recommendations (November 30, 2007) 14, available at 
http://www.hud.gov/offi ces/pih/programs/ph/phari.cfm; see also Let-
ter from Representatives Barney Frank, Albio Sires and Maxine Waters 
to Secretary of HUD, Alphonso Jackson (March 6, 2008).
3624 C.F.R. Part 964 (2007); for information regarding the work of the 
resident involvement and self suffi ciency group see http://www.hud.
gov/offi ces/pih/programs/ph/phari/riss.cfm.
37HUD, Public Housing Administrative Reform Initiative: Interim 
Report and Recommendations (November 30, 2007) Attachment C, 
Upcoming Rulemaking Actions Related to Asset Management, available 
at http://www.hud.gov/offi ces/pih/programs/ph/phari.cfm.
3824 C.F.R. Part 966, Subpart B (2007).
39Id. § 966.55(b)(2) and (3).
40Id. §§ 966.55-56.

resident advisory boards (RABs) are removed and replaced 
with a rule that allows the PHA to determine how RABs 
are selected. As this goes to press, vocal opposition from 
public housing residents has resulted in a HUD pledge to 
delay the publication of the proposed regulations.41 How-
ever, there has been no commitment as to whether the pro-
posed regulations regarding the grievance procedures or 
the PHA annual plan will be abandoned.

What Does This Mean to 
Residents and Advocates?

Will AM produce better functioning and more fi scally 
effi cient PHAs, enabling residents and their advocates to 
better understand who within the agency is responsible for 
a given situation, and where and why the money is being 
spent? Will project level management be more responsive 
to residents’ needs? Or will the new funding structure or 
the new performance assessment system coupled with the 
dramatic underfunding of operating subsidies drive PHAs 
to divest or demolish projects that require more resources, 
or to stop serving the most needy residents and serve 
higher-income households? Will central offi ces, which are 
allowed to charge AMP budgets certain fees, abuse this 
authority at the expense of residents’ quality of life? In the 
absence of any allocation directed to resident services will 
residents suffer, and will the AMP use more resident partic-
ipation activities money to fi ll the gap, thus under-funding 
resident associations and participation?42 What will be the 
effect of having resident participation funds decreased if 
appropriations are inadequate to fund project budgets? The 
answers to these and innumerable other questions depend 
upon how well residents and advocates understand and 
learn to work within this new environment.

It is certain that the streamlining of the 5-Year and 
Annual Plan template and of HUD regulations43 will make 
this challenge more diffi cult. It is certain that PHAs so 
inclined will be freer to act without concern for resident 
desires or needs. It is certain that the development and 
maintenance of strong, positive working relationships 
between residents and agencies will depend more on the 
determination and engagement of resident organizations 
and less on a defi ned and dependable regulatory man-
date. Thus the opportunity presented to residents by the 
change to asset management may be substantially dimin-
ished because of HUD’s efforts to streamline the rules and 
remove any obligation to improve or encourage tenant par-
ticipation. n

41Acting HUD Secretary Roy Bernardi and 500 public housing residents 
(organized by the National Training & Information Center’s Housing 
Justice Campaign) who visited HUD’s Washington, D.C. offi ce on April 
14, 2008, reached an agreement that the publication of the proposed 
streamlined Part 964 regulations will be indefi nitely postponed. 
42Resident participation funding is included in the operating fund for-
mula. 24 C.F.R. § 990.190(e) (2007).
43Specifi cally, 24 C.F.R. Parts 903, 964 and 966.
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Congress Considers Solutions 
for the Project-Based 

Section 8 Funding Crisis
Last fall, the Bulletin described HUD’s inability to 

make timely payments to owners with executory project-
based Section 8 contracts in the last quarter of FY 2007, 
and HUD’s new practice of renewing contracts for one 
year but requiring owners to accept increments of only 
several months’ worth of funding, with contract language 
recognizing that full one-year funding was not being pro-
vided all at once.1 

These policies were allegedly driven by HUD’s need 
to comply with the Anti-Defi ciency Act, which requires 
federal agencies to have suffi cient budget authority on 
hand to fulfi ll the full term of the contractual commit-
ments being made. Apparently, for an undetermined 
amount of time prior to late 2007, HUD had been renew-
ing contracts for one year, but dividing the necessary 
funding among two fi scal years: allocating some funds 
from the applicable year’s appropriation, but only enough 
to carry the property through the end of that fi scal year, 
and then “backfi lling” the remainder of the one-year con-
tract term that ran into the subsequent fi scal year with 
the next year’s appropriated budget authority. Although 
HUD has still not issued a required fi nding on whether 
this prior practice in fact violated the Anti-Defi ciency Act, 
as required by the Act and by the FY 2008 Appropriations 
Act,2 it has proceeded to “short-fund” all project-based 
contract renewals. The shortfall—the additional funds 
required to fully back one year renewal contracts—has 
been acknowledged by HUD and estimated at between 
$2.0 and $2.4 billion,3 fully one-third of the entire $6.14 
billion appropriated for the program in FY 2008. 

The Risks Ahead

Nonpayment Problems
Although HUD has recently stated that it has enough 

funds to carry all contracts requiring either renewal or 
renewed funding increments through this fi scal year, 
or possibly into the fi rst two months of the next fi s-
cal year,4 the nonpayment problem could crop up again 
around the end of this fi scal year if HUD’s estimates 

1NHLP, Growing Reports of a Project-Based Section 8 Funding Crisis as FY 
2007 Closes, 37 HOUS. L. BULL. 149 (Sept. 2007).
2153 CONG. REC. 16514 (Jt. Expl. Stmt. covering FY 08 Transportation-
HUD Appropriations, Pub. L. No. 110-161, Div. K., Title II, requiring 
ADA determination by Jan. 15, 2008).
3Letter from John W. Cox, HUD Chief Financial Offi cer, to Honorable 
Maxine Waters, Chairwoman, Subcommittee on Housing and Commu-
nity, House Committee on Financial Services (Nov. 16, 2007).
4See, e.g., id.

about total subsidy costs prove incorrectly low. Aside from 
underestimating the number of units involved that require 
renewal funding, higher than estimated per-unit subsidy 
renewal costs could occur as a result of infl ation in oper-
ating costs, rising market rents for properties entitled to 
them, or decreases in tenant incomes. Another of these fac-
tors could trigger nonpayment problems, similar to those 
encountered last summer.

Risks to Owners, Lenders and Tenants
Even if the existing funding does not run out earlier, 

several problems remain front and center in the appro-
priations process for Fiscal Year (FY) 2009, unless Con-
gress provides additional funding. One risk stems from 
the continuation of the shortfall itself, which has shaken 
owner confi dence in the predictability of the subsidy 
guarantee, so that we might see a higher rate of opt-outs 
at contract expiration. Similarly, lenders and capital inves-
tors asked to participate in refi nancing transactions nec-
essary to preserve and improve properties that are aging 
or at risk of market-rate conversion may now be increas-
ingly reluctant to participate. Tenants, who have no clear 
protection against the consequences of a HUD breach of 
contract, face growing uncertainty. More than half of the 
properties with project-based Section 8 contracts have 
HUD mortgage insurance, so that any funding interrup-
tions could result in mortgage defaults and more costly 
claims on the mortgage insurance fund. 

An Avoidable Train Wreck
Another growing risk is that the FY 2009 funding will 

be untimely or inadequate, even just to renew expiring 
funding increments for the necessary period of time. Since 
the prospects for enactment of a fi nal appropriations bill 
prior to the end of the fi scal year appear dim in light of the 
substantial differences between the Administration and 
Congress on spending priorities, starting the next fi scal 
year under a Continuing Resolution (CR) looks probable. 
The funding typically provided under a CR—ordinarily 
based upon last year’s demonstrably inadequate funding 
level—would not only be insuffi cient to provide one-year 
funding for all contracts, but might also prove inadequate 
to provide suffi cient funding increments to all projects 
requiring them. This could occur for any of several rea-
sons, including an infl ux of new contracts expiring for the 
fi rst time, a dramatic increase in the number of properties 
with simultaneously expiring funding increments dur-
ing the period covered by the CR (as compared with the 
same period during FY 2008), as well as the time required 
to actually provide new paperwork and funds to virtu-
ally all properties simultaneously. If these funds run out 
again, Congress will not be in session to provide emer-
gency funding and HUD may well have no other quick 
fi xes. Mortgage defaults, service reductions, threatened 
evictions, litigation—all may appear suddenly, with little 
warning.
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Obtaining Funding and Other Responsive Policies
Advocates and owners have been seeking the neces-

sary funds to redress the $2.4 billion shortfall through a 
supplemental appropriation for FY 2008, whether through 
the emergency supplemental vehicle being negotiated 
to fund the Iraq war, or through another supplemental 
spending bill. In April, twenty-two senators, including 
fi ve Republicans, sent a support letter requesting such 
funding to the Appropriations Committee (following ear-
lier successful efforts to increase funding for this purpose 
in the Budget Resolution), and fi fteen House members 
followed suit. The House Appropriations Subcommittee 
held a hearing exclusively focused on this topic on April 
23. Whatever the outcome of these efforts, by demonstrat-
ing an increasing awareness of the need for a solution, 
they will pave the way for securing increased support for 
solving this problem in any forthcoming CR or appropria-
tions bill for FY 2009.5

Advocates and owners have also been seeking various 
legislative reforms that would require HUD to provide 
advance notice of imminent nonpayments to Congress, 
owners and tenants. Advocates support requiring HUD 
to use available funds for tenant protections or even the 
mortgage insurance fund to provide stopgap funding 
to properties with expiring funding increments. Own-
ers affected should be authorized to draw on reserves 
to make mortgage payments or pay operating expenses. 
Tenants should also receive temporary protection from 
any threatened rent increases. The House Mark to Market 
Reform bill, H.R. 3965, as reported by the House Finan-
cial Services Committee, contains a provision requiring 
notice to owners, authorization for use of reserves, and 
interest for late payments.6 n

5Part of the solution for FY 2009 will likely include an “advance appro-
priation” of FY 2010 funds, which could provide future funding on 
October 1, 2010, to cover the shortfall represented by contracts with tails 
hanging over into subsequent fi scal years. This technique, approved by 
the Senate’s version of the FY 2009 Budget Resolution, would effectively 
provide assured funding when it is needed, without requiring addi-
tional scarce budget authority during FY 2009. The technique, which 
has been employed for many years for funding part of the voucher 
program, would require repetition every year to avoid a tremendous 
disruption. 
6H.R. 3965, § 13, as reported April 10, 2008, available at http://frwebgate.
access.gpo.gov/cgi-bin/getdoc.cgi?dbname=110_cong_bills&docid=f:
h3965rh.txt.pdf.

Advocates and owners have also been 
seeking various legislative reforms that 

would require HUD to provide advance 
notice of imminent nonpayments to 

Congress, owners and tenants.

Senate Version of 
SEVRA Introduced

Congress is poised to enact major revisions to the 
nation’s largest affordable housing program serving 
very low-income families, the Section 8 Housing Choice 
Voucher program. The Section 8 Voucher Reform Act 
(SEVRA), passed by the House of Representatives in July 
2007,1 would provide the fi rst comprehensive revisions to 
the voucher program since 1998.2 The House bill focused 
on better funding mechanisms, streamlining the system, 
and making the program more fl exible for public housing 
authorities (PHAs).3 On March 3, 2008, Senators Dodd and 
Schumer introduced the Senate version of SEVRA, which 
was referred to the Senate Banking Committee.4 The Sen-
ate bill, S. 2684, strives, like the House version, to improve 
federal housing assistance programs, but it contains some 
key differences intended to improve upon the House 
reforms.5 After summarizing the bills’ major similarities, 
this article briefl y reviews those provisions.

Common Provisions

Both bills seek to address numerous problems cur-
rently troubling the Section 8 Voucher program. One of the 
most prominent and pressing problems has been the inad-
equate funding formula, which resulted in underfunding 
of some PHAs, while creating unusable surpluses for oth-
ers. Moreover, the voucher program includes numerous 
complicated and ineffi cient provisions that impair effec-
tive operations. Finally, the bills address other policy 
changes that make the program more tenant-friendly. 

The House and Senate SEVRA bills propose many 
of the same solutions to these problems. Both versions 
authorize the appropriation of 20,000 incremental vouch-
ers each year for fi ve years, which would help recover 
some of the vouchers recently lost under the prior fl awed 
funding formula.6 Another important commonality of the 
bills is the voucher funding formula itself. Both versions 
use the PHA’s actual costs from the prior year, ensuring a 
more stable funding system.7 

 There are also similarities with regard to setting ten-
ant rents. Both bills maintain a 30% cap on tenant contri-
butions to rent, except as already modifi ed by the voucher 

1H.R. 1851, 110th Cong. (2007).
2Quality Housing and Work Responsibility Act of 1998, Pub. L. No. 105-
276, 112 Stat. 2518 (1998). 
3For a more detailed discussion of H.R. 1851 and SEVRA background, 
see NHLP, Proposed Congressional Reforms to the Section 8 Voucher Pro-
gram, 37 HOUS. L. BULL. 169 (Oct. 2007).
4S. 2684, 110th Cong. (2008). 
5For a side-by-side analysis, see CBPP, Comparison of Major Provisions of 
House and Senate Section 8 Voucher Reform Bills and Current Law, available 
at http://www.cbpp.org/3-10-08hous-tables.pdf.
6H.R. 1851 at § 6; S. 2684 at § 21. 
7Id. 
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format.8 The House and the Senate agree that PHAs would 
be able to increase the payment standard to 120% as a rea-
sonable accommodation without requesting a waiver from 
HUD.9 With regard to calculating the tenant’s share of 
rent, both bills would exclude imputed income from assets 
in rent calculation and both would allow PHAs to verify 
income by using determinations of income by other fed-
eral assistance programs, such as Temporary Aid to Needy 
Families.10 SEVRA, in both versions, gives PHAs the dis-
cretion to make payments to owners of units that failed 
inspections for non-life-threatening violations, so long as 
they are fi xed within thirty days. Although many other 
provisions of the House and Senate bills are similar, the 
bills contain several differences discussed below. 

Program Administration

The most signifi cant difference between the two ver-
sions of the bill deals with the Moving-to-Work Program. 
The House bill provided for an increase in the number of 
PHAs authorized to become Moving-to-Work (renamed 
“Housing Innovation Program”) jurisdictions. Such a provi-
sion would allow more PHAs to ignore most federal regula-
tions and increase fungibility between their public housing 
and voucher funding. PHAs that have become Moving-to-
Work already have sometimes implemented fl at rents or 
other policies harmful to tenants. The Senate bill currently 
omits any such clause, but advocates should watch for fur-
ther updates, as this may change before passage. 

Another administrative change would affect porta-
bility requirements. The House bill provided that a PHA 
would be required to absorb all vouchers ported into its 
area.11 The Senate bill also provides for mandatory absorp-
tion, but qualifi es it by reserving to HUD the right to sus-
pend the policy in years that there are not enough funds 
to pay for it.12 Portability can often be vital to tenants using 
vouchers, especially for people with disabilities who can-
not fi nd accessible units in the issuing PHA’s location, or 
for victims of domestic violence who need to leave the area 
for safety. 

H.R. 1851 would require all voucher applicants to pro-
vide identifi cation compliant with the REAL ID Act.13 If 
every single member of the family could not provide such 
documentation, no one in the family could receive assis-
tance.14 This would be a major change from the current 
system where some members of the family may elect not 
to provide verifi cation of identity, and instead receive pro-
rated assistance. The Senate bill does not have any such 
provision, and would maintain the status quo.

8H.R. 1851 at § 3(a); S. 2684 makes no change to existing law.
9H.R. 1851 at § 12(c); S. 2684 at § 11(c).
10H.R. 1851 at § 3; S. 2684 at § 3. 
11H.R. 1851 at §§ 6(b).
12S. 2684 at § 6(4)(b). 
13H.R. 1851 at § 21.
14Id. 

Rent Burdens and Income Calculations

Many of SEVRA’s most signifi cant impacts on tenants 
address the manner in which rent and income are cal-
culated. Although largely similar, the House and Senate 
bills have a few differences.

PHAs currently have the discretion to set voucher 
payment standards (the maximum subsidy they will pay, 
before required tenant contributions) between 90 and 
110% of fair market rents for the area. Because voucher 
payment standards directly affect total rent burdens 
for many voucher tenants, H.R. 1851 requires a PHA to 
assess rent burdens and for HUD to adjust the payment 
standard if the number of assisted families in a housing 
authority’s jurisdiction paying more than 30 or 40% of 
their income exceeds the national average.15 This provi-
sion would help ensure that payment standards are set 
fairly and that families will be able to utilize their vouch-
ers. The Senate bill requires adjustment if more than 5% of 
families pay more than 40% of income for rent and utility 
costs, or the PHA must explain its reason for not adjusting 
the payment standard.16 Its version also adds a number of 
prerequisites for increasing the payment standard above 
120%, requiring the PHA to set its standard at 110% for 
at least six months, to create procedures ensuring reason-
able rents, to meet utility allowance requirements, and to 
conduct outreach to landlords.17 Only if a PHA has taken 
such steps could it qualify for the higher payment stan-
dard. This section also ensures that voucher holders’ rent 
burdens in LIHTC buildings are not excessive by limiting 
their rents to the greater of those for similar LIHTC units 
or the voucher payment standard.18 

 Under the voucher program, much of the tenant’s 
rent contribution is based upon income. Both bills would 
calculate income based on the family’s earnings from the 
prior year.19 However, the Senate bill would use projected 
income for the following year at initial lease up.20 Also, 
the House bill gives PHAs discretion to include the prior 
year’s unearned income in its calculation, while the Sen-
ate bill requires that all income from the prior year be 
included.21 

Since numerous other factors are considered in calcu-
lating income for the purposes of rent, both bills attempt 
to simplify this calculation. The Senate would have income 
from assets included in the income and rent calculation, 
but would exclude automobiles and necessary items, cer-
tain litigation settlements, and the value of retirement 
accounts.22 It would also exclude the fi rst 10% of a family’s 

15H.R. 1851 12(a)-(b); S. 2684 § 11(a)-(d).
16Id. at § 11(a)(3). 
17Id. at § 11.
18Id. 
19H.R. 1851 at § 3(a); S. 2684 at § 3(a). 
20S. 2684 at § 3(a). 
21H.R. 1851 at § 3(a). 
22S. 2684 at § 4. 



Housing Law Bulletin • Volume 38Page 90

earnings up to $9000 from income.23 This is less than the 
House bill, which simply excludes 10% of all work earn-
ings from income.24 However, the Senate bill attempts to 
address the problem of childcare for those working or per-
suing education by adding an income deduction for unre-
imbursed childcare costs exceeding 5% of family income 
for children of preschool age, for before-or after-care for 
children in school, or for other necessary childcare.25 The 
House had eliminated any childcare expense provision, 
in order to simplify calculations. 

Under current law, when a resident’s income changes, 
the PHA must review it. To simplify matters, the House 
bill had set the income review triggers at changes of $1500 
annually.26 This concerns residents because it means that 
if a tenant’s income dropped by $1400, she would still 
have to pay the same amount of money toward her rent 
as previously, until annual recertifi cation. The Senate bill 
allows for review when income decreases by $1000, or at 
any lower amount that a PHA may set. It also requires 
a review any time that income increases by $1000.27 The 
PHA can set the review of increased income at a lower 
number, but not lower than the amount triggering a 
review for decreased income. 

Finally, the House bill would allow PHAs to set up 
alternative rent structures, whereas the Senate bill does 
not.28 Alternative rent structures may include fl at rents, 
tiered rents, or lower percentages of rent contribution, so 
long as none of these alternatives exceed the 30% income 
cap.29 The Senate would not allow these alternatives. 

Voucher Funding

Prior to FY 2007, each PHA’s renewal funding was 
based on costs and the number of authorized vouchers 
in use from May-July 2004, with adjustments pursuant 
to a HUD formula and for additional tenant protection 
vouchers. Although Congress improved upon the fund-
ing formula in appropriations acts for Fiscal Years 2007 
and 2008, the prior funding structure caused the loss of 

23Id. at § 3.
24H.R. 1851 at § 3.
25S. 2684 at § 3 (b)(2).
26H.R. 1881 at § 3 (a).
27S. 2684 at § 3(a)(1).
28H.R. 1851 at § 3(a). 
29Id.

approximately 150,000 vouchers between 2004 and 2006.30 
As previously mentioned, the draft of the Senate bill would 
change the voucher funding framework as well, proposing 
the same changes as the House bill, funding PHAs using 
“leasing and cost data from the preceding calendar year,” 
adjusted by an annual factor and other HUD adjustments.31 
When calculating the prior year’s data for funding alloca-
tions, any over-leasing of vouchers above 103% would not 
count.32 

Like the House bill, S. 2684 would also authorize 20,000 
incremental vouchers annually for fi ve years.33 However, it 
prioritizes the incremental vouchers for use in preserving 
affordable housing and for entities that provide vouchers 
on a regional basis.34 These incremental vouchers would 
help offset the loss of vouchers caused by previously inad-
equate formulas. 

With the loss of public housing units in many markets, 
permitting more funding tied to hard units is vital. The Sen-
ate bill would increase the amount of vouchers that can be 
project-based to 25% of the PHA’s allocation, with an addi-
tional 5% allowed for homeless assistance housing.35 Also, 
owners of converted multifamily units could request proj-
ect-based vouchers instead of enhanced vouchers if there is 
suffi cient demand or community need.36 

Housing Quality Standard 
Inspections and Repairs

Participants in federally assisted housing often face dif-
fi culties when the housing authority is required to inspect a 
unit for compliance with housing quality standards. SEVRA 
streamlines the process while allowing the PHA to ensure 
the unit meets HQS standards. Where units fail inspec-
tion, the Senate bill differs slightly from the House version. 
It allows PHAs to abate voucher subsidy payments for 120 
days, whereas the House allowed the PHA to withhold the 
subsidy for sixty days.37 The abatement may be used to make 
the repairs if the conditions are life-threatening; H.R. 1851 
allows withheld funds to be used for any repairs. Under the 
Senate bill, the family also has 120 days from the beginning 
of the abatement period to look for new housing. If it can-
not fi nd a new unit in that time, it may choose to extend the 
voucher search time, or receive a preference for a unit on the 
public housing waitlist.38 Up to two months of that abated 
assistance may be used for relocation assistance, such as 
moving expenses and a security deposit.39 

30Chart based upon CBPP data from February 2004 through September, 
2006, available at http://www.cbpp.org/pubs/housing.htm.
31S. 2684 at § 6(a)(2).
32Id. 
33Id. at § 21.
34Id. 
35Id. at § 10.
36Id. at § 15.
37Id. at § 2(a)(3). 
38Id. 
39Id. 

Participants in federally assisted housing 
often face diffi culties when the housing 

authority is required to inspect a unit for 
compliance with housing quality standards.
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Additionally, S. 2684 allows a PHA to use rent subsi-
dies to pay utilities that the landlord has failed to pay.40 
The PHA would have to attempt to notify the landlord 
before paying the utilities, except in emergency situa-
tions.41 Allowing a housing authority to use abated assis-
tance to make repairs is an especially signifi cant issue 
for many residents, since the repairs may allow them to 
remain in the unit and avoid the often diffi cult process of 
relocating with a voucher. 

Tenant Protections

 S. 2684 provides some important protections for ten-
ants in properties facing conversion, provisions largely 
overlooked by the House Bill. It provides that public hous-
ing tenants forced to relocate because of demolition or 
disposition of their building will not be considered new 
applicants and thus will not be subject to elective screen-
ing criteria when they apply for replacement voucher 
assistance.42 Currently, in some demolitions or dispo-
sitions, many tenants are refused the right to return or 
other assistance based on elective screening criteria. Sec-
ond, for privately owned multifamily units facing conver-
sion actions, the Senate bill clarifi es that an owner of a 
unit must accept a tenant’s enhanced voucher and only 
terminate for good cause, and that these tenants should 
also not be re-screened by the PHA.43 

Conclusion

Like its House counterpart, the Senate SEVRA bill 
would be a big step in moving toward restoring proper 
funding and creating a more effi cient program that serves 
both tenants and communities. A hearing on S. 2684 was 
held in the Subcommittee on Housing and Urban Affairs 
of the Senate Banking Committee on April 16, 2008. In this 
election year, the chances of future action to amend the 
bill and report it to the fl oor remain uncertain, since fl oor 
time becomes increasingly scarce as the session proceeds. 
The Bulletin will report on future developments. n 

 
 
 
 

40Id. at § 19.
41Id. 
42Id. at § 13. 
43Id. at § 14. 

HUD’s New Guidance on 
Voucher Payment Standards for 

People with Disabilities
The Housing Choice Voucher Program has been essen-

tial in allowing people with disabilities to access affordable 
housing.1 Vouchers give tenants with disabilities fl exibil-
ity to move near services or fi nd accessible units. However, 
Congress and HUD have recognized that in order for peo-
ple with disabilities to fully access the voucher program, 
it must, beyond the general reasonable accommodation 
requirement,2 specifi cally provide for certain reasonable 
accommodations. One such accommodation has been to 
allow participants to request an increase in the housing 
authority’s payment standard, on a case-by-case basis, in 
order to fi nd a suitable unit.3 On March 10, 2008, HUD 
released Notice PIH 2008-13, providing further guidance 
on exceptions to payment standards for persons with dis-
abilities as a reasonable accommodation.4

The Section 8 voucher payment standard is gener-
ally set by a housing authority at anywhere within the 
statutorily provided zone of 90% and 110% of the HUD-
published Fair Market Rents (FMR) for the area.5 However, 
the regulations also provide that a person with a disabil-
ity may request an increase in the payment standard as 
a reasonable accommodation.6 Prior to this new notice, if 
the requested amount was below 110% of FMR, the hous-
ing authority could simply provide the accommodation. If 
it was above 110%, the housing authority had to request a 
regulatory waiver from HUD. 

HUD’s new guidance clarifi es and slightly changes 
the process of requesting an exception payment standard. 
A PHA may still approve any payment standard up to 
110% of FMR without requesting a waiver from HUD. 
However, the tenant can only request a waiver to the pay-
ment standard after the family has located a unit, which 
could make families less likely to look within the higher 
range to begin with.7 Also, once the exception payment 
standard is in effect, it does not have to be re-verifi ed 

1For a more detailed discussion on how persons with disabilities can 
use the Housing Choice Voucher program to access affordable hous-
ing, see Allen, Michael, Increasing Usability of Housing Choice Vouchers for 
People with Disabilities, 36 HOUS. L. BULL. 111 (May 2006). 
2See Section 504 of the Rehabilitation Act, 29 U.S.C § 794; Fair Housing 
Amendments Act, 42 U.S.C. § 3604 et seq.; Americans with Disabilities 
Act, 42 U.S.C. §§ 12131 et seq., for federal statutes requiring reasonable 
accommodations. 
324 C.F.R. § 982.505(d) (2007).
4Notice PIH 2008-13 is available at http://www.hud.gov/offi ces/adm/
hudclips/notices/pih/.
524. C.F.R. § 982.503 (2007).
6Id. § 982.505(d). 
7Requests for Exception Payment Standards for Persons with Disabili-
ties as a Reasonable Accommodation, HUD PIH Notice 2008-13 (HA) 
(March 13, 2008). 
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unless a still-higher exception payment standard is neces-
sary. In the past, HUD has sometimes only allowed the 
waiver to last for a year, or in other cases, families have 
had to re-verify the need each year.  

If the applicant requests a payment standard from 
110-120%, the PHA will have to apply to the HUD Field 
Offi ce Public Housing Director.8 The PHA will only have 
to apply to HUD headquarters for a waiver when request-
ing an exception payment standard above 120%. 

Often, housing authorities either ask for too much 
or inappropriate documentation for reasonable accom-
modations. The new PIH notice lists the documentation 
a PHA must submit to HUD when requesting a waiver 
of the payment standard. First, the PHA should obtain a 
statement from a health care provider regarding the need 
for the reasonable accommodation and the features of 
the unit that meet the person’s needs. These features may 
include the location and nearby services. Second, the PHA 
should provide the contract rent and utility allowance for 
the unit. Third, it should submit a statement that it has 
determined the rent for the unit is reasonable and meets 
the requirements noted in the health care provider’s letter. 
Fourth, the PHA must provide the household’s monthly 
adjusted income and the FMR for the unit size for which 
the family is eligible. Finally, the PHA must include the 
proposed effective date of the lease or lease renewal. 

 The notice also describes the calculation process for 
determining the family’s total adjusted gross rent, which 
in turn determines what payment standard is necessary. 
This calculation requires subtracting 10% of monthly 
adjusted income from the gross rent, which is the contract 
rent plus the utility allowance. The adjusted gross rent is 
then used as the number that HUD will use to determine 
the exception payment standard. This calculation caps the 
family’s rent share at 40%, not just for initial occupancy, 
but also for continued occupancy, a divergence from prior 
policy, which sometimes required a participant to move 
to a less expensive unit after the fi rst year, pay the full 
difference of the unit, or submit a new request. Under this 
language, it appears that the waiver of the payment stan-
dard would remain in effect for continued occupancy, so 
that a tenant could remain in place without an increased 
rent burden, so long as the other notice criteria are met. 

By clarifying existing rules and policies, HUD’s new 
notice on requesting exception payment standards pro-
vides some concrete guidance for PHAs, which hope-
fully will lead to greater use and faster turnarounds on 
the approvals required in order to provide this oft-needed 
accommodation. n

 

824 C.F.R. § 982.503(c)(2)(ii) (2007). 

RHS Makes Dramatic Changes 
to Rural Voucher Program

In the Agricultural Appropriations Act of 2006,1 
Congress enacted a Rural Development Demonstration 
Voucher Program, modeled in part on the rural voucher 
program authorized in Section 542 of the Housing Act of 
1949,2 that was designed to protect residents of Section 515 
Rural Rental Housing from displacement when owners 
of the housing prepay their loans. The program has been 
reauthorized in the Agricultural Appropriations Acts of 
20073 and 2008.4 In March of 2006, the Rural Housing Ser-
vice (RHS) and the Department of Housing and Urban 
Development (HUD) published in the Federal Register 
a somewhat surprising Memorandum of Understand-
ing (MOU) that announced the implementation of the 
program and how RHS was going to turn over primary 
program administration to HUD.5 Under the MOU, HUD 
agreed to subcontract day-to-day administration to local 
public housing authorities located in the areas where the 
RHS prepaid developments were located. 

For reasons that have never been made public, the 
interagency plan proved to be unworkable and in April 
of 2007, RHS published an internal agency memorandum, 
claiming to merely clarify the program then in effect.6 In 
fact, the announcement made signifi cant changes to the 
RHS voucher program including the fact that HUD and 
local public housing authorities were no longer involved 
in the program’s administration. On March 24 of this year, 
RHS published a new notice in the Federal Register that 
puts program administration in the hands of RHS and its 
subcontractors. At the same time the agency published 
and distributed, only to USDA Rural Development Offi ces, 
the Rural Development Voucher Program Guide (April 2008). 
Both the Federal Register Notice and the Guide announce 
and disclose major restrictive changes to the program as it 
will be administered under the 2008 Agricultural Appro-
priations Act.7 This article will summarize and analyze 
the critical provisions of the Notice and Guide as they 
relate to the right of tenants who reside in Section 515 
housing that is subject to prepayment or foreclosure.

1Agriculture, Rural Development, Food and Drug Administration and 
Related Agencies Appropriations Act, 2006, Pub. L. 109-97, Title III 
(Nov. 10, 2005).
242 U.S.C.A. § 1490r (West 2003).
3Revised Continuing Appropriations Resolution, 2007, Pub. L. 110-5, § 101 
(Feb. 15, 2007).
4Consolidated Appropriations Act, 2008, Public Law 110-161, Tit. III 
(Dec. 26, 2007).
571 Fed. Reg. 14,084 (March 20, 2006).
6Clarifi cation of Issues for Rural Development Voucher Demonstration 
Program, RD Unnumbered Letter (April 27, 2007).
773 Fed. Reg. 17,473 (March 24, 2008).
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Reliance on HUD Section 8 Program Rules

The RHS Notice is by no means exhaustive with 
respect to its description of how the voucher program is 
to operate. As a result, the Notice announces that unless 
otherwise noted, the program is intended to follow the 
HUD Section 8 Regulations.8 Unfortunately, substantial 
guidance with respect to the operation of the voucher pro-
gram is included in the Guide. Neither the Notice nor the 
Guide explain what relationship the Guide has to the HUD 
regulations. Technically, since the Guide does not have the 
force and effect of law, confl icts between the Guide and 
HUD regulations that are not specifi cally addressed in the 
Notice should be resolved in favor of the HUD regulations. 
However, other than directing one of the RHS contrac-
tors, Quadel Consulting, to follow the HUD regulations, 
RHS staff is not advised to follow the HUD regulations 
or to even review them before meeting with residents and 
advising them about the voucher program.

Unduly Restrictive Reliance on One Aspect of 
the Authorizing Legislation

The RHS voucher demonstration program has been 
authorized for three years in the Agricultural Appropria-
tions Acts, which generally are not vehicles for autho-
rizing legislation. As a consequence, Congress typically 
drafts authorizing legislation contained in appropriations 
acts in very condensed form and frequently only gives 
broad guidance to agencies as to how programs are to 
be operated. In the 2008 Appropriations, Congress gave 
RHS broad authority to operate a rural voucher program 
consistent with Section 542, advised it to also operate 
the program consistent with the HUD Section 8 voucher 
program, directed that the amount of subsidy under the 
voucher program be limited to the difference between the 
market rent for the unit that the resident is vacating and 
the rent that the resident was paying for that unit, and 
authorized the agency to expend funds under the appro-
priations until they are expended without regard to the 
fi scal year in which the appropriations were made. Unfor-
tunately, it also directed that voucher spending be subject 
to annual appropriations.

While RHS has taken many liberties with respect to 
the program’s implementation, it has relied heavily on the 
appropriations act’s voucher subsidy limitation to restrict 
the program’s operations to the point that voucher hold-
ers, who encounter circumstances both within and out-
side their control, may be harmed severely after becoming 
assisted by the program. Signifi cantly, voucher holders are 
not adequately advised about the program’s limitations.

8Id.

Subsidy Level

The 2008 Appropriations Act states that the rural 
voucher subsidy amount “shall be the difference between 
comparable market rent for the section 515 unit and the 
tenant paid rent for such a unit.”9 In other words, unlike in 
the Rental Assistance or Section 8 programs, the voucher 
subsidy is not determined by household income, but by 
the rent that the Section 515 unit will command after pre-
payment and the rent that the resident was paying before 
prepayment.10

RHS has taken the statutory language and has applied 
it literally throughout the Notice and Guide to limit the 
amount of subsidy that is available to voucher holders. 
It has made no accommodations for situations in which 
tenants receive a utility subsidy, voucher holders lose 
income due to illness or death of a household member, 
landlords initiate rent increases, or utility costs increase 
signifi cantly.

The Guide makes clear that a resident who was liv-
ing in a Section 515 development who was extremely low 
income and, as a result, was receiving a subsidy to pay 
part or all of her utility costs, will no longer receive that 
subsidy when a voucher is issued. The maximum subsidy 
that the resident will receive is the difference between the 
comparable market rent for the unit and the amount that 
the resident paid to the landlord, which, in the case of 
residents who received a utility subsidy, is zero.

The problem is worse for households who suffer a loss 
of income. For example, if a two-person senior household 
was earning $8500 per year and paying $213 for its por-
tion of the rent for a unit that commands a post prepay-
ment rent of $375, the amount of voucher subsidy that 
the household receives is capped at $162. This does not 
change if one of the two household members dies and 
the household income is reduced by 50%. Under the RHS 
Rental Assistance program, and under the HUD Voucher 
program, the household rent would be adjusted to $107 
after the death of the household member. Under the RHS 
voucher program it does not change. A household that 
was paying 30% of its income for rent is suddenly required 
to pay 60% of income for rent. In most instances, it is not 
very likely that the remaining individual would be able to 
afford the increased proportion of income that it is paying 
for rent and is likely to move, either voluntarily or invol-
untarily, in a relatively short period of time. Given that 
nearly 60% of the households living in RHS housing are 
elderly or persons with disabilities, the likelihood of such 
an occurrence is extremely high and the consequences are 
likely to be catastrophic.

9Pub. L. 110-161, Consolidated Appropriations Act, 2008 (Dec. 26, 2007).
10If the resident was receiving a utility allowance, the tenant rent is 
determined by subtracting the utility allowance from the tenant contri-
bution, provided the total does not go below zero.
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Similar or even more severe results are likely to 
occur when a household has a single earner who is laid 
off, becomes ill, or is disabled. Less severe but nonethe-
less signifi cant consequences are likely to occur when the 
landlord for the unit raises the rent after a year (assum-
ing that the voucher is renewable) or the cost of utilities 
increases signifi cantly, as they are doing in most areas of 
the country.

Given that RHS is directed to operate the voucher 
program consistent with Section 542 of the Housing Act 
of 1949 and with the HUD Voucher program, it is diffi cult 
to believe that the agency could not fi nd a way to adjust 
residents’ rents when they are faced with signifi cant hard-
ships, particularly when those hardships are not in the 
voucher holder’s control. It could have done so in a variety 
of ways but chose not to either as an oversight, lack of 
insight, or a desire to limit expenditures.

Disturbingly, in the various letters that Section 515 
residents receive when the owner chooses to prepay a 
loan, or when a loan is foreclosed upon, the residents are 
never directly advised of the potential consequences of 
accepting an RHS voucher. They are simply advised that 
an RHS voucher is one of four options available to them. 
These options are moving to another Section 515 develop-
ment and, if they were assisted under the Rental Assis-
tance program, taking the subsidy with them; securing a 
Letter of Priority Entitlement (LOPE) which places them 
at the top of the waiting list at another RHS develop-
ment; securing a HUD housing choice voucher (which the 
agency cautions may be diffi cult to secure); or securing 
the RHS voucher.

Indeed, RHS is so cavalier about its vouchers that it 
urges and facilitates residents and owners, in situations 
where the owner is required to continue to honor the res-
ident’s current lease and rent under RHS use restrictions, 
to mutually agree to a termination of the current lease so 
that the resident can begin to receive voucher assistance.11 
There are two disturbing aspects to these urgings. First, 
RHS does not explain to residents that their landlord has 
an ongoing and sometime indefi nite obligation to continue 
to house them at their current rent and that this obligation 
may extend beyond the term of the RHS voucher. Second, 
RHS is willing to indirectly make subsidies available to 

11Guide at ¶ 2.6.

owners through the RHS vouchers when the owners have 
an obligation under RHS deed restrictions to subsidize the 
residents, sometimes for as long as they continue to reside 
in the unit. In doing this, RHS is spending money for the 
benefi t of owners that it need not spend. In no instance 
has it made a similar decision with respect to residents. 
Signifi cantly, RHS’ practice may urge owners to prepay 
their loans knowing that they do not have to take a risk 
with respect to continuing to subsidize current residents 
because they will be able to convince them to convert to 
vouchers, thereby allowing them to collect market rent for 
the unit. 

Term of Voucher

The Notice makes clear that RHS vouchers have a 
twelve-month term and that renewals are subject to Con-
gressional appropriations.12 No comparable notice is pro-
vided in the Guide or in any of the letters that residents 
receive from the agency. They all state and emphasize, 
without exception, that the voucher term is for twelve 
months and do not mention renewals or extensions. Such 
an omission is unjustifi ed.

Voucher Assistance Limited to Thirty-six Months

For the fi rst time, the RHS Notice restricts the assis-
tance that is available to any voucher holder to thirty-six 
months.13 There is no explanation as to the authorization 
that the agency has to so limit vouchers or why the thirty-
six-month limitation was adopted. The Notice simply 
states that “[t]his short-term subsidy enables a tenant to 
make an informed decision about remaining in the prop-
erty, moving to a new property, or obtaining other fi nan-
cial housing assistance.”14 Ironically, the thirty-six-month 
limitation is not mentioned anywhere in the Guide or in 
any of the documents that are made available to residents 
of Section 515 developments when they are advised about 
RHS vouchers. Given the omission, it is questionable how 
a tenant receiving a voucher can make any decision, let 
alone an informed decision, with respect to his or her 
options. 

The thirty-six-month limitation is not statutory and 
appears to have been adopted as a means to reduce future 
appropriations by limiting the number of years that a 
voucher holder will be able to receive assistance. It will 
create an extreme hardship for residents of Section 515 
housing whose owners prepay their loans because their 
voucher will terminate in thirty-six months, in all likeli-
hood forcing their displacement.

1273 Fed. Reg. at 15,475 (March 24, 2008).
13Id. at 15,473.
14Id.

Disturbingly, residents are never directly 
advised of the potential consequences of 

accepting an RHS voucher.
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Vouchers Available to 
Residents of Foreclosed Properties

The Notice makes clear that in addition to assisting 
persons that are threatened with displacement due to 
an owner prepaying his or her Section 515 loan, vouch-
ers will also be made available to residents of develop-
ments that are being foreclosed upon by RHS.15 The Guide 
makes clear that the practice, initiated by RHS in 2007, of 
making vouchers available to residents of developments 
whose loans have been settled as part of a debt settle-
ment, or compromise process after acceleration of the 515 
loan, and to residents who live in developments that have 
been deeded to the agency in lieu of foreclosure, is being 
continued.16 In all instances, the vouchers do not become 
available until the title to the property is actually trans-
ferred.

Ironically, RHS, at least initially, advises residents of 
properties that are subject to foreclosure that they are eli-
gible to continue to reside in their dwelling.17 The initial 
notice sent to residents makes no mention of the fact that 
the foreclosure may be due to the owner’s failure to main-
tain the development.

Resident Eligibility

Section 515 Resident as of Date of Prepayment
To be eligible for a voucher, a resident must live in a 

515 development as of the date of prepayment or the date 
of actual foreclosure, either of which must have occurred 
after September 30, 2005, when appropriations for the 
program were fi rst made available.18 

While included in the Appropriations Act, the require-
ment that persons must live in the 515 development as of 
the day of the prepayment or foreclosure is unreasonable, 
at least with respect to those persons who plan to relocate 
from the development into other private housing. It effec-
tively forces all persons who want, or are forced, to move 
from the 515 development to wait until the last minute to 
make a move and to compete for what is likely to be a very 
limited market of available decent housing in the commu-
nity where the development is located. Indeed, given the 
limitations with respect to identifying a unit to relocate 
to, securing an inspection and entering a HAP contract, it 
is possible that residents whose lease expires close to the 
time of prepayment will not be able to secure a voucher in 
time to avoid a rent increase. If the vouchers were made 
available at any time after the owner applied for prepay-
ment, when the owner rejected prepayment incentives, or 
at the very latest, after RHS approved the prepayment, 
there is likely to be a more reasonable opportunity for 

15Id. at 15,473.
16Guide at ¶ 2.4.
17Guide, Attachment 2F.
1873 Fed. Reg. at 15,474.

residents to transition to private rental housing. The same 
is true for residents who live in a development that is 
being foreclosed upon. They should become eligible for 
vouchers as of the date that the agency advises the owner 
of its intent to foreclose, not on the actual day that title is 
passed to another person or entity.

Citizen or Permanent Resident
The Notice requires a tenant to be a citizen of the 

United States, a non-citizen national, or a qualifi ed 
alien, all in accordance with the Personal Responsibil-
ity and Work Opportunity Reconciliation Act of 1996 
(PRWORA).19 While the Notice does not defi ne who a “ten-
ant” is, the Guide makes clear that it is an adult member 
of the household.20 With respect to the tenant’s status, the 
Notice does not make it clear as to the status that the resi-
dent must have and does not extend any of the rights and 
protections of Section 214 of the Housing and Community 
Development Act of 198021 to tenants or their household 
members. The Guide, on the other hand, lists ten docu-
ments, one of which the voucher holder must present in 
order to be determined eligible for a voucher. In fact, it 
appears that the documents needed to establish eligibil-
ity do not conform to the list of persons eligible to receive 
RHS assistance under Section 214. 

Signifi cantly, the Notice and Guide seem to suggest 
that PRWORA supersedes Section 214 and grants RHS 
broad discretion to limit assistance and related rights 
to certain classes of immigrants. In fact, this interpreta-
tion is erroneous. PRWORA, in its introductory provi-
sions, states that housing assistance may not be provided 
to persons who are not citizens or permanent residents. 
However, in another part of PRWORA, the act, for the 
fi rst time, explicitly extends the application of Section 214 
to the RHS programs, including the voucher program.22 

19Id. The Personal Responsibility and Work Opportunity Reconciliation 
Act of 1996 is Pub. L. 104-193. 
20Guide at ¶ 1.2.
2142 U.S.C.A. 1436a (West 2003). Currently, Section 214 restricts eligibil-
ity for certain specifi ed HUD and RHS housing programs to citizens, 
permanent residents, and persons admitted to the United States for an 
indefi nite period of time. Importantly, Section 214 has been defi ned to 
only restrict assistance to ineligible household members, effectively 
making an entire family eligible to live in federally assisted hous-
ing and simply prorating the actual assistance (subsidy) provided to 
the household based on the number of eligible and ineligible persons 
that are in that household. Signifi cantly, Section 214 also allows cer-
tain elderly persons to self certify their eligibility, allows any person to 
appeal a status determination through a special hearing process, and 
allows persons to elect to have themselves categorized as ineligible to 
receive assistance without going through the certifi cation process. RHS, 
which attempted to adopt regulations implementing a citizenship and 
permanent resident requirement for the Section 515 program in 2004, 
postponed implementation of those requirements on February 22, 2005, 
two days before the regulations were to go in effect, because they did 
not conform to Section 214. In over three years, it has not proposed new 
regulations to deal with the issue. Its effort to circumvent Section 214 
for the voucher program by citing PRWORA is truly disingenuous.
22Pub. L. 104-193, § 441.
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Given that PRWORA amended Section 214 and extended 
it to the RHS programs, it is inconsistent with the rules of 
statutory construction to conclude that one general sec-
tion of PRWORA somehow grants RHS authority that is 
inconsistent with another section of the same act. Accord-
ingly, it appears that the RHS Notice and Guide are in vio-
lation of Section 214 by failing to provide for a proration of 
voucher assistance, to allow elderly persons to self certify 
for assistance, to allow household members to appeal the 
determination of their status, and to choose not to declare 
themselves eligible for assistance. Given this apparent 
illegality, it is likely that a signifi cant number of house-
holds that are eligible for RHS voucher assistance will be 
illegally denied it.

The one advantage that appears to be created by the 
Notice and Guide is the fact that the residents can choose 
who the “tenant” will be, and thereby ensure that resi-
dency status will only be checked with respect to that 
person. In other words, neither RHS nor the landlord will 
verify the status of other household members and will not 
prorate the assistance provided to the household if any of 
the household members are undocumented. Obviously, 
some problems will arise when the tenant dies, or, other-
wise, wants to transfer the voucher to a co-tenant.

Household Must Be Low-Income
The tenant household must be low income as of the 

date of the prepayment or foreclosure.23 Consistent with 
the appropriations act, this provision denies voucher 
assistance to households who reside in Section 515 hous-
ing who are no longer low income and forces them to pay 
market rent for the unit if they choose to remain in the 
former Section 515 development or to pay market rent for 
another privately owned apartment.

Exercising the Right to Receive a Voucher

If RHS determines a tenant to be eligible for the 
voucher program, it offers the primary tenant a Voucher 
Obligation Form, which the resident has ten months to 
exercise, provided it is exercised before September 15, 
2008.24

This provision is internally inconsistent and will 
make it extremely diffi cult for households to exercise 
their voucher rights if the landlord prepays a loan in July, 
August or September of 2008. This is because vouchers 
must be requested before September 15, 2008.

Given that the RHS Notice was published in March 
of 2008, the provision giving a tenant ten months to exer-
cise the voucher cannot be met. At best, any tenant will 
only have nine months in which to exercise the voucher. 
Indeed, any household living in a development that pre-
pays in July, August or September will have a diffi cult 

2373 Fed. Reg. 15,474 (March 24, 2008).
24Id.

time exercising its voucher altogether if it intends to move 
from the former Section 515 development. Some of these 
voucher eligible households may not even have sixty days 
to locate an acceptable unit and to have it inspected.

Right to Succession

The Notice for the fi rst time states that if the primary 
tenant dies during the term of the voucher, the use of the 
voucher passes to an adult co-tenant.25 While this is a com-
mendable addition, it highlights a number of other prob-
lems and issues that RHS has created in the program and 
not adequately addressed. First, it appears that all vouch-
ers are issued to a single adult household member. Typi-
cally this is likely to be the adult male household member, 
who thereby controls the voucher and, indirectly, the other 
household members. Indeed, the Guide states that in the 
event a 

“voucher holder leaves the household, the voucher 
will not be transferred. If the voucher holder 
moves and takes the voucher with her, no new 
voucher will be issued for the remaining house-
hold members.”26

Thus, the male voucher holder can leave the unit, leav-
ing the female co-tenant and children behind without any 
subsidy. This is exacerbated when the female co-tenant is 
a victim of domestic violence. The victim who is not the 
voucher holder is unable to move from the unit because 
she is unable to take the subsidy with her. Similarly, she is 
unable to force the batterer from the unit, because he can 
take the subsidy with him. She thus is faced with the choice 
of continued victimization or homelessness.

Another issue arises when the surviving adult co-
tenant is not a permanent resident. Under the RHS regu-
lations and Guide, the co-tenant would not be eligible to 
receive the voucher. Under Section 214, the household 
would be eligible for assistance based on the fact that any 
of the household members, including minors, are eligible 
for assistance. This is foreclosed by the Notice and Guide.

RHS’ failure to address these issues is shortsighted and, 
with respect to immigrant households, it may be illegal.

Appeal Rights

Under the Notice, households that are determined 
not eligible for a voucher because they are not low income 
have a right to appeal the RHS decision under the RHS 
administrative appeals procedure.27 They can also appeal 
the payment level of their voucher.28 The Notice makes 
no statement with respect to applicants’ right to appeal if 
they are determined ineligible on other grounds, such as 

25Id.
26Guide at ¶ 2.10.
2773 Fed. Reg. 15,474 (March 24, 2008).
28Id.
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citizenship. Arguably, the RHS appeals procedure should 
be applicable to any determination of ineligibility. Indeed, 
the Guide gives voucher applicants other appeal rights,29 
but they are not extended the right to appeal a citizen-
ship/permanent resident status determination. This is in 
clear violation of Section 214.

Securing a Voucher and Locating a Unit

Once a resident is found to be eligible for the voucher 
program, RHS, through its subcontractor, will conduct a 
rent comparability study to determine the level of sub-
sidy that the resident will receive under the voucher. The 
monthly housing assistance that the resident will receive 
under the voucher is the difference between the compara-
ble market rent for the family’s former Section 515 unit and 
the tenant contribution for rent as of the date of prepay-
ment.30 The subsidy may not, however, exceed the tenant’s 
actual rent. Moreover, if the resident stays in the unit that 
was previously fi nanced under the Section 515 program, 
the voucher amount may never exceed the comparable 
market rent for the unit as of the date of prepayment.31

Arguably, the formula that RHS is using to determine 
the subsidy level is statutory. Unfortunately, because it is 
based on the rent that was charged for the former Section 
515 development, it signifi cantly limits voucher portabil-
ity if the resident moves to a community where the pre-
vailing rents are higher than the rent that the resident was 
paying in the 515 development.

Tenants are given an initial sixty-day period to 
locate a dwelling that an owner is willing to rent under 
the voucher program. The sixty-day period may, at the 
agency’s discretion, be extended for another sixty days. 
Persons with a disability may request an extension for 
up to a total of 150 days. If a unit is not identifi ed within 
these time frames, the voucher funding is terminated 
and the voucher holder becomes ineligible for any fur-
ther assistance.32

This provision may be unusually harsh in commu-
nities with little decent affordable housing and particu-
larly if a number of former Section 515 residents are all 
looking for housing at the same time. There simply is no 
reason why RHS could not have extended the period of 
voucher eligibility for residents who are displaced by a 
prepayment.

Owner Must Be Willing to Accept the Voucher

The Notice states that an owner must be willing to 
accept an RHS voucher.33 It does not require former Sec-
tion 515 owners, who have prepaid their loans, to continue 

29See e.g. Guide Attachment 9-B.
3073 Fed. Reg. 15,474 ¶¶ 2 and 5.
31Id. at 15,474, ¶ 5.
32Id. ¶ 3.
33Id. 15,473, ¶ II.

to rent their units to voucher holders as HUD does under 
the Section 8 program.34 This requirement illegally favors 
former Section 515 owners over residents of the same 
housing. It will undoubtedly lead to some owners illegally 
rejecting voucher holders from their developments. 

Inspection of Units and HAP Contract Entry

Once a resident has identifi ed a unit, RHS must inspect 
the unit and ensure that it meets the agency’s standards 
that are set out in 7 C.F.R. § 3560.103. If the unit is in a for-
mer Section 515 development, RHS need not inspect the 
unit if it had been inspected within one year of the agen-
cy’s having received a Request for a Tenancy Approval.35

Lease Term and Addendum

The initial lease term for any unit leased under the 
voucher program must be twelve months.36 All leases 
must include the Tenancy Addendum that is used for the 
HUD housing choice voucher program.37

Recertifi cations

Due to the fact that vouchers will not provide more 
than thirty-six months of assistance, RHS will not make 
any income eligibility determinations or income recer-
tifi cations after the family is determined eligible for a 
voucher at the time of prepayment or foreclosure.38 What 
the Notice means, but does not state, is that RHS will not 
adjust the voucher holder’s subsidy if the voucher holder’s 
income goes up or down. While this will benefi t house-
holds whose income goes up, it may, as explained before, 
create undue hardships for households whose income 
decreases. This provision is totally inconsistent with the 
manner in which HUD operates the voucher program 
and may be illegal because RHS is required to operate the 
rural voucher program consistent with the HUD Section 8 
voucher program.39

Once a unit is approved, a lease may be entered into 
between the owner and the resident and RHS will execute 
a Housing Assistance Payment (HAP) contract with the 
owner. HAP contracts may be executed up to sixty days 
after the commencement of the lease and RHS may make 
retroactive payments for the sixty days. However, it may 
not make payments for any period beyond the sixty days. 
It may also not enter into a HAP contract with a Section 
515 owner for any period prior to the prepayment of the 
loan.

34HUD, Section 8 Renewal Policy, ¶ 11-3 B (2/15/08).
3573 Fed. Reg. at 15,474, ¶ 4.
36Id. 15,474, ¶ 3.
37Id. ¶ 4.
38Id. ¶ 5.
39Consolidated Appropriations Act, 2008, Public Law 110-161, Tit. III 
(Dec. 26, 2007).
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While the Guide is available upon request from 
RD fi eld offi ces, it is not available on the RHS 
website. In this day of electronic access, this is 

hardly the way to operate a federal program.

Mobility and Portability

RHS vouchers may be used in any locality in the 
United States provided the unit meets the RHS health stan-
dards and the owner is prepared to accept the voucher.40 
Note, however, that the level of subsidy is not adjusted 
under the RHS voucher program as it is under the HUD 
voucher program. Thus, residents that move to high-cost 
areas will have to pay a greater proportion of their income 
for shelter. 

RHS vouchers may not be used in tandem with any 
other RHS or HUD subsidy program that may be avail-
able in any dwelling. A resident who moves into another 
RD development that has Rental Assistance available may 
choose to accept the Rental Assistance at that develop-
ment. By doing so, the resident gives up further eligibility 
for an RHS Voucher.41

Transfer of Rental Assistance

Although it is not technically a voucher program 
issue, the Guide advises residents who are receiving 
Rental Assistance that they can move with the Rental 
Assistance to another RHS project that has a vacancy. For 
reasons that are not disclosed, the resident is advised that 
he or she only has four months to move under those cir-
cumstances.42 The problem with that requirement is that 
the resident may have to terminate his or her current lease 
in order to do so, something that may not always be pos-
sible. If an owner prepays a loan one month after the lease 
is renewed, the resident has eleven months to remain in 
the development. If RHS requires the resident to exercise 
the right to move within four months, there is no way to 
terminate the lease without being subject to breach penal-
ties unless the owner consents to the termination. While 
this may be likely, RHS does not explain that to the resi-
dents in the notices that it provides them.

Procedural Issues

Although the RHS voucher program has been operat-
ing for nearly three years, RHS has chosen not to publish 
regulations for the program and not even invite comments 
on its notices or Guide. Moreover, it has announced that it 

4073 Fed. Reg. 15,474 at 15,474-75, ¶ 6 (March 24, 2008).
41Id. 15,474-5, ¶ 6.
42Guide, Attachment 2A.

does not plan to publish regulations for the program.43 The 
legality of the agency publication position notwithstand-
ing, the practice is unfortunate. There are many instances 
where provisions in the Notice and Guide are contrary to 
law, and many instances where information, particularly 
model letters included in the Guide, could use correc-
tion,44 simplifi cation,45 clarifi cation46 and translation47.

RHS has also chosen not to make the Guide readily 
available to the public. While it is available upon request 
from RD fi eld offi ces, it is not available on the RHS website.48 
More signifi cantly, because it is not published on the web, 
it will be easy for RHS to make changes to the Guide and 
practically impossible for the public to know about those 
changes unless they regularly make requests to RHS for 
changes to the Guide. In this day of electronic access, this 
is hardly the way to operate a federal program. 

Contracting Entities

RHS has chosen two private contractors to assist in 
administrating the voucher program. The fi rst is Quadel 
Consulting, which has been engaged to issue vouchers, 
review leases, and enter into Housing Assistance Payment 

43Guide at 2.
44It appears that RHS has modifi ed various forms for the voucher pro-
gram that it previously drafted for the program when it was intended 
to be administered by HUD and local public housing authorities. When 
it did so, it was very sloppy in the modifi cations that it made. For exam-
ple, the HAP Contract included in the Guide makes many unintended 
references to HUD, public housing authorities, and to HUD’s Housing 
Quality Standards, all of which are no longer involved in or applicable 
to the program. See Guide Pgs. 108-114.
45All of the letters set forth in the Guide that are sent to residents in Sec-
tion 515 housing are extremely complex and full of legal expressions that 
are not likely to be understood by residents. They need to be written in 
plain English so people with limited education can understand them. 
46Unfortunately, the RHS Guide letters do not explain to residents the 
advantages or disadvantages of various alternatives that are being 
offered to them. For example, there are no statements in the letters 
advising residents what will happen to their vouchers after the initial 
twelve-month term. Given that the agency never clarifi es its intentions 
in either the Notice or the Guide as to whether vouchers are subject to 
renewal, it is quite possible that choosing an RD voucher may be a very 
poor choice if the voucher will not be renewed after the initial twelve-
month period. In one case, the agency advises residents that waiting 
periods for Section 8 vouchers are long—a phenomenon that is fre-
quently more urban than rural—fails to advise residents that they may 
qualify for a priority for Section 8 vouchers because they are being dis-
placed, and does not encourage them to apply for Section 8 assistance 
during the one-year period that they will be receiving the vouchers.
47RHS has an obligation under the Civil Rights Act of 1968 and under 
Executive Order 13166 to communicate in other languages to persons 
with Limited English Profi ciency. None of the letters included in the 
Guide are in any language other than English and no suggestion is 
made anywhere in the Notice or Guide that RD staff communicate with 
Limited English Profi ciency residents in languages other than English. 
48RHS has not posted its previous Guide to its website and has not stated 
anywhere that it intends to do so. Indeed, the fact that it refers persons 
to RD offi ces to ask for copies of the Guide clearly suggests that it has 
no intentions to make the Guide readily available. Persons wanting to 
get copies of the Guide must contact state or local Rural Development 
offi ces, whose address can be found at http://offi ces.sc.egov.usda.gov/
locator/app.



Housing Law Bulletin • Volume 38 Page 99

contracts. The second contractor is the Signal Group, 
which has been engaged primarily to undertake rent com-
parability studies to establish the post-prepayment rent 
for units in a prepaying Section 515 development. These 
rents are then used to establish the voucher subsidy level. 
Both Quadel and Signal report to RHS.

Conclusion

The RHS Notice and Guide implement a very harsh 
and restrictive rural voucher program. In part this is 
due to the fact that the voucher program was fi rst autho-
rized by the formerly Republican-controlled Congress, 
and the current Congress has simply extended the prior 
appropriations acts’ provisions without analyzing their 
impact. Hopefully, the program will be replaced by new 
comprehensive authorizing legislation that is presently 
under consideration in the House.49 If that legislation is 
not enacted, the current Congress will likely review the 
past appropriations language before it extends the pro-
gram into 2009-10.

The agency’s failure to publish the Notice and Guide 
for comment is very likely illegal and may be subject to 
challenge for failure to conform with the Administrative 
Procedures Act and similar RHS statutory requirements.50 
This is particularly true in light of the fact that the agency 
has now operated the program for nearly three years 
under Federal Register notices and one internal notice 
without inviting public participation. Even if the current 
Notice is not illegal, the agency’s failure to invite public 
comment on the program is unfortunate. Commentators 
could have alerted RHS to inconsistencies in the Notice 
and Guide and could have suggested better ways by which 
the voucher program could be run. As it is, until someone 
challenges the Notice or its provisions, or RHS listens to 
outside comments, residents will have to live with this 
overly restrictive and owner-favored voucher program. n

49H.R. 4002, Rural Housing Preservation Act of 2007 (110th Cong. 1st 
Sess.).
5042 U.S.C.A. § 1490n (West 2003).

Recent Cases
The following are brief summaries of recently reported 

federal and state cases that should be of interest to housing 
advocates. Copies of the opinions can be obtained from a 
number of sources including the cited reporter, Westlaw,1 
Lexis,2 or, in some instances, the court’s website.3 Copies 
of the cases are not available from NHLP.

Voucher Program: Voucher Termination 
Hearing, Reliance on Hearsay

Cintron v. Housing Authority of San Diego County, 2008 WL 
1923101 (Cal.App. 4 Dist., May 2, 2008)(Unreported). The 
appellate court affi rmed the trial court decision to uphold 
a hearing offi cer’s determination that the voucher holder 
had violated her lease and that the housing authority was 
justifi ed in terminating her voucher. The appeals court 
rejected the voucher holder’s claim that the hearing offi -
cer relied on inadmissable hearsay evidence, concluding 
that hearsay evidence was permitted under the HUD 
regulations and that by and large most of the hearsay tes-
timony that was admitted at the hearing was corraborated 
by another witness’ non-hearsay testimony. The appeals 
court also rejected the voucher holder’s claim that the 
trial court did not exercise its independent judgment in 
reviewing the evidence and denying relief to the voucher 
holder.

Voucher Program: Discrimination Based on 
Source of Income

Bourbeau v. The Jonathan Woodner Co., 2008 WL 1757752 
(D.D.C., April 17, 2008). A landlord who refused to rent to 
voucher holders because it had purportedly reached its 
limit as to the number of voucher holders it would admit, 
sought to dismiss an action brought by a voucher holder 
and a local fair housing organization for the landlord’s 
violation of the District of Columbia’s Human Rights 
Act (DCHRA), which prohibits discrimination based on 
source of income. The landlord argued that the plaintiffs 
lacked standing, that the DCHRA was preempted by fed-
eral law and that the voucher program was not covered by 
the DCHRA when the discrimination occurred. The court 
agreed with the landlord that the civil rights organization 
lacked standing to pursue violations that occurred while 
its charter was suspended but upheld its right to pursue 
violations that occurred once its charter was reinstated. 

1http://www.westlaw.com.
2http://www.lexis.com.
3For a list of courts that are accessible online, see http://www.uscourts.
gov/links.html (federal courts) and http://www.ncsc.dni.us/COURT/
SITES/courts.htm#state (for state courts). See also http://www.courts.
net.
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The court rejected the landlord’s preemption claim that 
was based upon the fact that federal law makes participa-
tion in the Housing Choice Voucher program voluntary. It 
concluded, as other courts have, that the DCHRA provi-
sion did not confl ict with federal law but simply imposed 
additional enforceable conditions. The court also rejected 
the landlord’s argument that the DCHRA did not apply 
to it because a provision in the act technically limited its 
application for a period of time during which the dis-
criminatory actions occurred. The court found that the 
act’s coverage was clear and subsequent technical amend-
ments were mere clarifi cations of the law.

Voucher Program: Landlord’s Refusal to Accept 
Voucher as Reasonable Accommodation

Feeland v. Sisao LLC, 2008 WL 906746 (E.D.N.Y., April 1, 
2008). The landlord of a resident with a disability sought 
to dismiss the resident’s claim that his failure to accept a 
Section 8 voucher, which the resident received after mov-
ing into the apartment, violated the Fair Housing Act 
and several New York laws because the landlord failed to 
make a reasonable accommodation for the resident. The 
landlord claimed that the resident failed to state a cause 
of action in that the resident did not seek a reasonable 
accommodation but an economic accommodation. The 
court rejected the landlord’s argument on the basis that 
the plaintiff had alleged suffi cient facts in support of a 
plausible claim that acceptance of the Section 8 voucher 
was a reasonable accommodation of her disability that 
prevented her from working and earning an income. 

Voucher Program: Right to a Hearing to Vacate 
Default Judment

Zabolotny v. Andersen, 19 Misc.3d 128(A), 2008 WL 711654 
(N.Y.Sup.App.Term, March 7, 2008)(unpublished). The ap-
pellate court reversed a trial court’s failure to hear a Sec-
tion 8 resident’s petition to vacate a default judgment on 
the ground that the petitioner failed to deposit her share 
of the rent into a court escrow account before the hear-
ing. The appellate court held that under New York law, 
the right to be heard on the merits of a motion to vacate 
a default judgment cannot be conditioned on the tenant 
making rent payments to the court.

Voucher Program: Joining Housing Authority in 
Nonpayment Litigation

Townhouse West, LLC v. Williams, 2008 WL 920744 (N.Y.C. 
Civ.Ct., March 21, 2008). The court dismissed a landlord’s 
nonpayment suit for failure to include the New York City 
Housing Authority in the proceeding as required by a con-
sent decree in another case. The tenant was transitioning 

from one Section 8 administrator to another when the 
loan for the building was prepaid. There was a substan-
tial delay in issuing the new Housing Assistance Payment 
contract, all beyond the control of the resident. Accord-
ingly, joining the housing authority could have resolved 
the matter.

Voucher Program: Right to Attorneys Fees

Ortiz v. 570156 LLC, 2008 WL 850350 (N.Y.Sup., March 31, 
2008). A Section 8 voucher holder, who prevailed in an 
action against a landlord obligating the landlord to con-
tinue to accept a voucher under New York City’s rent sta-
bilization ordinance, was denied attorneys fees because 
neither the city’s rent stabilization ordinance nor the Sec-
tion 8 contract provided for attorneys fees and the rent 
stabilization ordinance only authorizes fees against a 
landlord if the landlord was entitled to recover fees from 
the resident.

Voucher Program: Owner’s Right to Due Process 
upon Termination of HAP Contract

Shad v. Metropolitan Council Housing and Redevelopment 
Authority, 2008 WL 933463 (Minn.App., April 8, 2008)
(unpublished). A landlord whose Housing Assistance Pay-
ment contract was terminated for fraud by the housing 
authority because the landlord lived with the Section 8 
voucher holder claimed that his due process was violated 
when the housing authority failed to provide him with 
a hearing. He also claimed that the housing authority’s 
decision was arbitrary and capricious. The court rejected 
both claims, holding that the landlord had no due process 
rights under the Housing Assistance Payment contract 
and that the housing authority’s decision was based on 
evidence produced at the voucher holder’s hearing and 
was not arbitrary and capricious.

Public Housing: Eviction for Criminal Activity

Durham Housing Authority v. Partee, 658 S.E.2d 69 (N.C.App., 
March 18, 2008). The appellate court upheld a trial court 
conclusion that the defendant’s sale of illegally copied 
DVDs from his Section 8 unit violated North Carolina law 
and constituted criminal activity which justifi ed the ter-
mination of his lease.

Public Housing: Eviction for Criminal Activity

Assenberg v. Anacortes Housing Authority, 2008 WL 598310 
(9th Cir. Mar. 5, 2008) (unpublished). A public housing resi-
dent whose tenancy was terminated for use of marijuana 
was not entitled to raise a medical necessity argument 
in an eviction action and was not discriminated against 
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by the housing authority’s failure to make a reason-
able accommodation. Accordingly, the court of appeals 
affi rmed the district court decision.

Public Housing: Eviction for Nondesirability

Bell v. New York City Housing Authority, 49 A.D.3d 284, 853 
N.Y.S.2d 43 (N.Y.A.D., March 4, 2008). The court upheld a 
housing authority’s decision to terminate a public hous-
ing resident for nondesirability. The court found that the 
decision was supported by substantial evidence, includ-
ing the petitioner’s prior guilty plea to criminal posses-
sion of a controlled substance and testimony of a detective 
that while executing a search warrant of the tenant’s 
apartment, he saw the tenant holding a gun and found 
drugs and drug paraphernalia in the apartment. The 
court concluded that there is no basis to disturb the hear-
ing offi cer’s fi ndings crediting the detective’s testimony 
notwithstanding the fact that criminal charges pertaining 
to the petitioner’s latest arrest were still pending at the 
time of the administrative hearing and the fact that they 
were subsequently dismissed.

Public Housing, Fair Housing Act: Obligation to 
Relocate Victim of Domestic Violence

Robinson v. Cincinnati Metropolitan Housing Authority, 2008 
WL 1924255 (S.D.Ohio, April 29, 2008). A public housing 
resident who was a victim of domestic violence sought 
a preliminary injunction against the housing authority 
for its failure to move her into another scattered site pub-
lic housing unit that was unknown to her batterer. The 
district court denied the injunction on the basis that she 
would not prevail on the merits, the injunction would not 
save the resident from irreparable harm, the harm to the 
resident did not outweigh the harm to others, and that 
the public interest would not be served by the issuance 
of the injunction. On the merits, the court accepted the 
housing authority’s position that its transfer policy did 
not apply directly to victims of domestic violence, was 
otherwise gender neutral and nondiscriminatory, and 
that the resident was not being penalized as a survivor 
of domestic violence because she is not being evicted or 
denied admission. With respect to irreparable injury, the 
court concluded that the resident’s exposure to irrepara-
ble injury was not caused by the housing authority as it 
was not denying the resident any services. On the issue 
of comparative injury, the court held that the housing 
authority was responsible for providing housing, not pro-
tecting residents against criminal activities of third par-
ties, and that placing a relocation burden on the housing 
authority would burden it with the obligation to protect 
and relocate other residents. Lastly, it rejected the plain-
tiff’s argument that the public interest would be served 
by relocating her to other housing on the ground that it 

would place signifi cant burdens on the housing author-
ity to relocate other residents, including voucher holders, 
cause instability in neighborhoods, and discourage pri-
vate landlords from renting to voucher holders. Accord-
ingly, the court rejected the resident’s application for a 
preliminary injunction.

Public Housing: Surviving Household Member

Johnson v. New York City Housing Authority, 2008 WL 
1722807 (N.Y.A.D., April 15, 2008). The appellate court 
affi rmed a lower court decision denying the plaintiff 
remaining household member status when the plaintiff 
never applied for permission to live in the public hous-
ing unit with his father and the housing authority had no 
knowledge of his residency as his father’s income was the 
only income reported to the housing authority. 

Public Housing: Right to Succession of 
Departing Household Members

Jacobowitz v. New York City Housing Authority, 49 A.D.3d 
278, 854 N.Y.S.2d 341 (N.Y.A.D., March 4, 2008). The court 
upheld an administrative determination that a plaintiff 
did not present suffi cient evidence to show that she was a 
member of her parent’s household and therefore a succes-
sor to their public housing unit. 

Public Housing: Operating Business from 
Apartment Unit

Dzwonczyk v. Syracuse Housing Authority, 2008 WL 1766742 
(N.D.N.Y., April 14, 2008). A public housing resident who 
sought to enjoin a housing authority from increasing his 
rent due to his intent to operate a travel business out of his 
home was denied a preliminary injunction because the 
housing authority had been forbearing collection of the 
additional rent and had not sought to evict the resident. 
Accordingly, the court held that the resident had not suf-
fered the irreparable harm necessary to justify the injunc-
tion.

HOPE VI Program: Authority to Extend Current 
Contract

Philadelphia Housing Authority v. U.S. Dept. of Housing and 
Urban Development (E.D.Pa., March 31, 2008). The Phila-
delphia Housing Authority sued HUD for threatening to 
terminate its current HOPE VI contract, refusing to extend 
that contract, and seeking a preliminary injunction to 
force the agency to continue the contract. The court denied 
the housing authority’s motion fi nding that HUD agreed 
not to terminate the existing HOPE VI contract, offered 
the housing authority the same new contract that it was 
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offering other authorities, and that its actions were not arbi-
trary and capricious. The court also found that it did not 
have the authority to force HUD to extend its current HOPE 
VI contract. Lastly, it found that damages to the housing 
authority were not of a nature to justify the injunction.

Section 236 Program: Residents’ Right to Review 
and Comment on Rent Increase Request

HUD Tenants Coalition v. U.S. Dept. of Housing & Urban 
Development, 2008 WL 877607 (3rd Cir., April 2, 2008). The 
court of appeals affi rmed a lower court holding that 
residents of a Section 236 development were provided 
adequate information to review and comment on the 
owner’s request for a rent increase that was approved by 
HUD. Because HUD regulations do not defi ne exactly the 
reports and information that an owner must submit in 
support of a rent increase request, the court deferred to 
HUD’s implicit conclusion that the information submit-
ted to it was suffi cient to meet the agency’s requirements. 
Since the agency must be given deference in interpreting 
its regulations, the court refused to overturn the district 
court decision.

All Programs: HUD Policy Requiring Landlords 
to Communicate with Persons with Limited 
English Profi ciency

National Multi Housing Council v. Jackson, 2008 WL 821701 
(D.D.C., March 28, 2008). Landlord representatives brought 
suit against HUD complaining that its recent policy guid-
ance, which advised federally funded landlords that they 
must communicate with program benefi ciaries in lan-
guages other than English if the benefi ciaries have limited 
English profi ciency (LEP), exceeds the authority of Title 
VI and is not supported by a disparate impact treatment. 
Moreover, they argued that the policy’s vagueness makes 
compliance overly burdensome, rendering it substan-
tively arbitrary and capricious in violation of the Admin-
istrative Procedure Act. HUD responded by claiming that 
the case was not ripe and that the landlords lacked stand-
ing. The court ruled in HUD’s favor, holding that while 
the Title VI and disparate treatment arguments were ripe 
for adjudication the landlords did not have standing to 
bring them because the relief they seek will not redress 
their claimed injury. This is because the Department of 
Justice and HUD adopted regulations nearly thirty-fi ve 
years ago that make disparate impact a valid approach 
for measuring compliance under Title VI. Thus, chal-
lenging the newly published policy will not address the 
requirements of the long-standing regulation. Similarly, 
the Justice Department has had a thirty-two-year regu-
lation requiring federal fund recipients to make reason-
able efforts to communicate with LEP benefi ciaries in 
their native languages. While HUD does not have similar 

regulations, Executive Order 13166 directed HUD and 
other agencies to work to ensure that LEP applicants and 
recipients have equal access to federal programs. The 
HUD policy statement does precisely that and does not 
implement new regulations or create new enforcement 
procedure. Because the policy statement is not a regu-
lation, but merely a statement as to how HUD plans to 
implement a policy in the future, the court held that the 
plaintiffs do not have standing to challenge the policy 
statement. Moreover, the court concluded that since HUD 
can currently take action against parties that do not make 
reasonable efforts to communicate with LEP applicants 
and recipients, the landlords’ request for relief, based on 
the policy statement, is of no avail.

Fair Housing Act: Running of Statute of 
Limitations

Boykin, v. KeyCorp, 521 F.3d 202 (2nd Cir. March 27, 2008). 
The court of appeals reversed a lower court ruling that 
had dismissed the plaintiff’s fair housing claim on the 
ground that the statute of limitations had run and that 
her complaint was not well pled. The plaintiff had fi led 
administrative complaints with HUD for the lender’s 
failure to approve a home equity loan. HUD referred the 
matter to the New York State Division for Human Rights 
(NYSDHR) which processed the claim and closed the 
case by sending the plaintiff a notice closing the matter 
without issuing a favorable ruling. HUD subsequently 
followed up with another letter closing the case. The 
plaintiff fi led her district court complaint more than two 
years after the NYSDHR letter but less than two years 
after the HUD letter. The district court ruled that the time 
for fi ling the complaint was two years from the date of 
the NYSDHR letter. The Second Circuit reversed, holding 
that HUD had not issued any regulations on the issue of 
when the statute of limitations stops tolling when a mat-
ter is referred to a state agency. Based on HUD practices, 
the methodology of handling a complaint, and clarity of 
when the statute stops tolling, it rejected HUD’s argument 
that the state agency’s fi nal letter starts the running of the 
statute of limitations. Accordingly, it held that the com-
plaint was fi led timely. The Court also reversed the dis-
trict court with respect to the suffi ciency of the plaintiff’s 
disparate impact claim, fi nding that since the complaint 
was fi led pro-se it provided the defendant suffi cient notice 
of her claim.

Fair Housing Act: Statute of Limitations

National Fair Housing Alliance v. A.G. Spanos Const., 2008 
WL 927711 (N.D.Cal., April 4, 2008). Apartment builders 
sought to dismiss a fair housing suit brought by the Fair 
Housing Alliance alleging that the builders constructed 
apartment complexes in a manner that denied access to 
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disabled persons, in violation of the Fair Housing Act 
(FHA). The court rejected the builders’ claims and held 
that the FHA’s statute of limitations did not begin to run 
until builders’ completion of their last noncompliant apart-
ment complex, but that the builders’ liability could not be 
imputed to the owners absent any violation of the FHA by 
the owners within the limitations period; that Fair Hous-
ing organizations had standing to bring the action; and 
that the owners were necessary parties notwithstanding 
their lack of liability under the FHA.

Single Room Occupancy: Failure to Allow 
Children in Violation of Fair Housing Act

Sierra v. City of New York, 535 F.Supp.2d 448 (S.D.N.Y., 
March 3, 2008). The court sustained a tenant’s right to 
maintain an action against the city on the ground that a 
provision of the city Housing Maintenance Code prohibit-
ing children from living in single room occupancy units 
discriminated on the basis of familial status, in violation 
of the federal Fair Housing Act. The city maintained that 
the tenant lacked standing because she had settled the 
claim with her landlord and moved from the SRO unit. 
The court found that the fact that the tenant was con-
tinuing to consider living in SRO housing and that such 
housing continued to be available in the city, provided the 
tenant with the necessary standing to maintain suit.

Preservation: RHS Owners’ Damages for 
Passage of ELIHPA

Tamerlane, Limited, v. United States, 2008 WL 928287 (Fed. 
Cl., April 3, 2008). The court dismissed efforts of the 
owners of RHS fi nanced Section 515 loans to amend the 
court’s prior judgment, with respect to the owners’ dam-
age claim for the breach of their pre-1979 loan agreements. 
The owners sought to extend judgment to allow them to 
recover contract damages for the period after which they 
entered into an extension of their contracts in response 
to RHS offering them incentives, which they accepted, to 
remain in the program in lieu of prepaying their loans. 
The court denied the owners’ argument, holding that 
ELIHPA did not breach their post-ELIHPA contracts and 
that the judgment did not preclude them from bringing a 
separate complaint for damages if any accrued under the 
new contracts.

RHS Farm Labor Housing Program: Right to 
Bring Enforcement Law Suit

Eliserio v. Floydada Housing Authorities, 2008 WL 901493 
(S.D.Tex., March 31, 2008.) In a suit brought by residents 
of a Section 514/516 Farm Labor Housing development 
against the owner housing authority and USDA for failure 

to maintain the property to adequate health and safety 
standards, the court, upon recommendation of the mag-
istrate, dismissed some of the residents’ claims against 
USDA, concluding that they have an adequate remedy 
against the authority and therefore lack the right to bring 
an action against USDA. In dictum, the court rejected 
USDA’s argument that the residents failed to exhaust their 
administrative remedies by not fi ling an appeal with the 
USDA National Appeals Division. The court ruled that 
under USDA regulations, residents are not program ben-
efi ciaries entitled to benefi t under the NAD appeals pro-
cess and that they, therefore, did not need to exhaust these 
administrative remedies. n

Recent Housing-Related 
Regulations and Notices

The following are signifi cant affordable housing-
related regulations and notices that the Department of 
Housing and Urban Development (HUD), the Department 
of Agriculture (USDA—Rural Housing Service/Rural 
Development (RD)), Federal Housing Finance Board, and 
the Veterans Administration issued in March and April of 
2008. For the most part, the summaries are taken directly 
from the summary of the regulation in the Federal Regis-
ter or each notice’s introductory paragraphs.

Copies of the cited documents may be secured from 
various sources, including (1) the Government Print-
ing Offi ce’s website,1 (2) bound volumes of the Federal 
Register, (3) HUD Clips,2 (4) HUD,3 and (5) USDA’s Rural 
Development website.4 Citations are included with each 
document to help you secure copies.

HUD Rules

73 Fed. Reg. 13,721 (Mar. 13, 2008)
HUD Offi ce of Hearings and Appeals; Conforming 
Changes To Refl ect Organization Regulations

Summary: This fi nal rule revises HUD’s regulations 
to refl ect the organization of HUD’s Offi ce of Hearings 
and Appeals (OHA). HUD has established the Offi ce of 
Hearings and Appeals within the Offi ce of the Secretary. 
As a result of the organization of the OHA, the position of 
the Chief Administrative Law Judge has been eliminated. 
This rule makes conforming changes to HUD regulations 
to refl ect this change.

Effective Date: April 14, 2008.

1http://www.access.gpo.gov/su_docs.
2http://www.hudclips.org/cgi/index.cgi.
3To order notices and handbooks from HUD, call (800) 767-7468 or fax 
(202) 708-2313.
4http://www.rdinit.usda.gov/regs.
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HUD Proposed Rules

73 Fed. Reg. 14,029 (Mar. 14, 2008)
Real Estate Settlement Procedures Act (RESPA): Proposed 
Rule To Simplify and Improve the Process of Obtaining 
Mortgages and Reduce Consumer Settlement Costs

Summary: This proposed rule presents HUD’s pro-
posal to simplify and improve the disclosure require-
ments for mortgage settlement costs under the Real Estate 
Settlement Procedures Act of 1974 (RESPA), to protect 
consumers from unnecessarily high settlement costs. This 
proposed rule takes into consideration: discussions dur-
ing HUD’s RESPA Reform Roundtables held in July and 
August 2005; public comments in response to HUD’s July 
29, 2002, proposed rule that addressed RESPA reform; and 
comments received and views expressed through con-
gressional hearings; meetings with affected parties; and 
consultation with other federal agencies, including the 
Small Business Administration Offi ce of Advocacy.

Comment Due Date: May 13, 2008.

HUD Federal Register Notices

73 Fed. Reg. 17,371 (Apr. 1, 2008)
Notice of Proposed Information Collection: 
Extension of Comment Request; Management Review 
for Public Housing Projects

Summary: This notice was previously published 
on February 8, 2008, and is being republished to extend 
the comment period until June 30, 2008. On September 
19, 2005 (70 Fed. Reg. 54,983), HUD published a fi nal rule 
amending the regulations of the Public Housing Operat-
ing Fund Program at 24 CFR part 990, which was devel-
oped through negotiated rulemaking. Part 990 provides a 
new formula for distributing operating subsidy to public 
housing agencies (PHAs) and establishes requirements 
for PHAs to convert to asset management.

Comments Due Date: June 30, 2008.

73 Fed. Reg. 20,701 (Apr. 16, 2008)
Disaster Housing Assistance Program (DHAP)

Summary: HUD has submitted to the OMB an infor-
mation collection requirement for review and is soliciting 
public comments on the subject proposal. The informa-
tion collected relates to all activities related to the Disaster 
Housing Assistance Program (DHAP) from execution of 
a grant agreement to case management. HUD will invite 
public housing agencies that currently administer the 
Housing Choice Voucher program to administer DHAP 
based on several factors such as where the DHAP eligi-
ble families are currently residing or have indicated they 
wish to receive DHAP assistance. 

Comments Due Date: May 16, 2008.

73 Fed. Reg. 21,972 (Apr. 23, 2008)
HOPE VI Program

Summary: HUD has submitted to the OMB an infor-
mation collection requirement for review and is soliciting 
public comments on the subject proposal. The information 
collected relates HUD’s capacity to obligate grant funds in 
accordance with the HOPE VI program authorizing stat-
ute, and to manage the grants that are awarded. 

Comments Due Date: May 23, 2008.

73 Fed. Reg. 21,973 (Apr. 23, 2008)
Privacy Act; Proposed New System of Records, 
Tracking-at-a-Glance® Case Management 
Services for the Disaster Housing Assistance Program

Summary: HUD proposes to establish a new Privacy 
Act record system to add to its inventory of systems of 
records subject to the Privacy Act of 1974. The proposed new 
system of records is the TAAG case management system. 
This record system will be used for program implementa-
tion activities related to the Disaster Housing Assistance 
Program (DHAP) case management services. DHAP is a 
Federal Emergency Management Agency (FEMA) pilot 
grant program to provide temporary rental subsidies and 
case management for non-HUD assisted individuals and 
families displaced by Hurricanes Katrina or Rita. 

Effective Date: May 23, 2008, unless comments are 
received that would result in a contrary determination.

Comment Due Date: May 23, 2008.

73 Fed. Reg. 22,969 (Apr. 28, 2008)
Notice of Proposed Information Collection: 
Comment Request; Certifi cation of Multifamily Housing 
Compliance With State and Local Housing Codes

Summary: HUD has submitted to OMB an informa-
tion collection requirement for review and is soliciting 
public comments on the subject proposal. The informa-
tion collected relates to ensure that all projects owned 
by potential purchasers are in compliance with state and 
local housing codes in the same locality of the HUD-
owned project to be purchased.

Comments Due Date: June 27, 2008.

73 Fed. Reg. 22,969 (Apr. 28, 2008)
Use Restriction Agreement Monitoring and Compliance

Summary: HUD has submitted to OMB an informa-
tion collection requirement for review and is soliciting 
public comments on the subject proposal. The informa-
tion collected is necessary for HUD to ensure that owners 
of certain multifamily housing projects comply with use 
restriction requirements once the mortgage agreement 
is terminated. The information is also used to monitor 
owner compliance with the Use Restriction Agreement 
provisions. This information is also monitored by HUD 
to ensure compliance with the executed and recorded Use 
Agreement.

Comments Due Date: May 28, 2008.
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73 Fed. Reg. 11,659 (Mar. 4, 2008)
Housing Counseling Program—Biennial Agency 
Performance Review 

Summary: HUD has submitted to OMB an informa-
tion collection requirement for review and is soliciting 
public comments on the subject proposal. The informa-
tion collected allows HUD to monitor and provide over-
sight for agencies approved to participate in the Housing 
Counseling Program. 

Comments Due Date: April 3, 2008.

73 Fed. Reg. 12,187 (Mar. 6, 2008)
Subpoenas and Production in Response to Subpoenas or 
Demands of Courts or Other Authorities

Summary: HUD has submitted to OMB an informa-
tion collection requirement for review and is soliciting 
public comments on the subject proposal. The informa-
tion collected will detail the issues and reasons why a 
review of the Counsel’s decision denying a request for 
documents or testimony is appropriate. 

Comments Due Date: April 7, 2008.

73 Fed. Reg. 12,751 (Mar. 10, 2008)
Admission to, and Occupancy of Public Housing: 
Admission and Tenant Selection Policies, Verifi cation, 
Notifi cation, Preference, Waiting List, Exemption of 
Police Offi cers

Summary: HUD has submitted to OMB an informa-
tion collection requirement for review and is soliciting 
public comments on the subject proposal. The informa-
tion collected is intended to ensure the low-income char-
acter of public housing projects and to assure that sound 
management practices will be followed in the operation 
of the project.

Comments Due Date: May 9, 2008.

73 Fed. Reg. 13,916 (Mar. 14, 2008)
Notice of Proposed Information Collection: Comment 
Request Public Housing Inventory Removal Application

Summary: HUD has submitted to OMB an informa-
tion collection requirement for review and is soliciting 
public comments on the subject proposal. The informa-
tion collected makes certain changes to the approved 
information collection in order to make it consistent with 
HUD’s recently issued guidance on eminent domain and 
to correct certain typographical and other errors in that 
approved collection.

Comments Due Date: May 13, 2008.

73 Fed. Reg. 14,881 (Mar. 19, 2008)
Policy Requirements and General Section to HUD’s FY 
2008 NOFAs for Discretionary 
Programs; Notice

Summary: This notice provides prospective appli-
cants for HUD competitive funding with the opportunity 
to become familiar with the General Section of HUD’s FY 

2008 NOFAs, in advance of publication of any FY 2008 
NOFAs. HUD plans to publish its annual Super NOFA 
in spring 2008. Early publication of the General Section 
is one of several steps instituted to improve the funding 
process for the grantee community.

73 Fed. Reg. 14,994 (Mar. 20, 2008)
Section 3 Complaint Processing Functions

Summary: This notice announces a change in the 
investigation of complaints fi led pursuant to Section 3 of 
the Housing and Urban Development Act of 1968.

73 Fed. Reg. 15,168 (Mar. 21, 2008)
Assessing Quality of Life Issues in FEMA’s Alternative 
Housing Pilot Program—Household Outcomes Survey

Summary: HUD has submitted to OMB an informa-
tion collection requirement for review and is soliciting 
public comments on the Alternative Housing Pilot Pro-
gram (AHPP), which is providing FEMA funds to four 
states (Alabama, Louisiana, Mississippi, and Texas) to test 
alternative housing types that could be used in place of 
FEMA trailers or mobile homes following a future disas-
ter. The goal of the AHPP Quality of Life study is to pro-
vide FEMA with a rigorous evaluation of the quality of 
life outcomes for AHPP recipients in the four states that 
received AHPP grants.  

Comments Due Date: May 20, 2008.

73 Fed. Reg. 15,169 (Mar. 21, 2008)
Notice of Regulatory Waiver Requests Granted for the 
Fourth Quarter, Calendar Year 2007

Summary: HUD is required to publish quarterly Fed-
eral Register notices of all regulatory waivers that it has 
approved. Each notice covers the quarterly period since 
the previous Federal Register notice. This notice con-
tains a list of regulatory waivers granted by HUD during 
the period beginning on October 1, 2007, and ending on 
December 31, 2007.

73 Fed. Reg. 15,534 (Mar. 24, 2008)
Comment Request Public Housing Financial Management 
Template

Summary: HUD has submitted to OMB an informa-
tion collection requirement for review and is soliciting 
public comments on the requirements of the Public Hous-
ing Assessment System (PHAS) rule. The department has 
developed the fi nancial condition template that public 
housing agencies (PHAs) use to annually submit electron-
ically specifi c fi nancial condition information to HUD. 
HUD uses the fi nancial condition information it collects 
from each PHA to assist in the evaluation and assess-
ment of the PHA’s overall condition. Requiring PHAs to 
report electronically has enabled HUD to provide a more 
comprehensive assessment of the PHAs receiving federal 
funds from HUD.

Comments Due Date: May 23, 2008.
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73 Fed. Reg. 15,535 (Mar. 24, 2008)
Notice of Certifi cation and Funding of State and Local 
Fair Housing Enforcement Agencies Under the Fair 
Housing Assistance Program; Request for Comments

Summary: HUD is required to periodically publish 
a list of all interim and certifi ed agencies, and a list of 
agencies for which withdrawal of certifi cation has been 
proposed. The purpose of identifying the agencies in the 
Federal Register is to solicit public comment on the state 
or local fair housing laws, as well as the performance of 
the agencies in enforcing these laws. This notice fulfi lls 
this regulatory requirement.

Comment Due Date: April 23, 2008.

73 Fed. Reg. 16,036 (Mar. 26, 2008)
Request for Prepayment of Direct Loans on Section 202 
and 202/8 Projects

Summary: HUD has submitted to OMB an informa-
tion collection requirement for review and is soliciting 
public comments on the subject proposal. The informa-
tion collected relates to requests from owners to prepay 
a multifamily housing project mortgage fi nanced under 
Section 202 with inclusion of FHA insurance guidelines. 

Comments Due Date: April 25, 2008.

HUD Notices

Notice PIH-2008- 23 (HA) (May 16, 2008)
Exclusion of Tax Rebates from the Internal Revenue 
Service (IRS) under the Economic Stimulus Act of 2008

Summary: This notice excludes the one-time IRS eco-
nomic stimulus payments (tax rebates) from all interim 
and annual income determinations.

RHS Federal Register Notice

73 Fed. Reg. 19,443 (Apr. 10, 2008)
Advance Notice of Proposed Rulemaking

Summary: The Rural Housing Service is proposing to 
revise the existing income limit structure for Single Fam-
ily Housing Guaranteed Loan Program eligibility. Instead 
of eligible adjusted income based on households ranging 
from one to eight persons according to 7 CFR 1980.345 
(a), a two-tier income structure consisting of a one to four 
member household and a fi ve to eight member household 
is proposed. The new adjusted income limit for the one to 
four member household, for example, would be current 
adjusted income limit for the four member household. 
The present add-on income limits for larger households 
will remain unchanged. 

Comment Due Date: May 12, 2008.

73 Fed. Reg. 15,473 (Mar. 24, 2008)
USDA Rural Development Voucher Program

Summary: This notice informs the public that the 

United States Department of Agriculture (USDA) has 
established a demonstration USDA Rural Development 
Voucher Program, as authorized under Section 542 of the 
Housing Act of 1949 as amended, (without regard to Sec-
tion 542(b)), which is being administered by the USDA. 
This notice informs the public that USDA shall make 
$4,965,000 available for this purpose, as appropriated 
under the Consolidated Appropriations Act, 2008. The 
notice also sets forth the general policies and procedures 
for use of these vouchers.

Date: March 24, 2008.

73 Fed. Reg. 13,203 (Mar. 12, 2008)
Notice of Funding Availability for the Section 515 Rural 
Rental Housing Program for New Construction in FY 2008

Summary: This NOFA announces the timeframe to 
submit applications for Section 515 Rural Rental Housing 
loan funds, including applications for the nonprofi t set-
aside for eligible nonprofi t entities, the set-aside for the 
most Underserved Counties and Colonias (Cranston-Gon-
zalez National Affordable Housing Act), and the set-aside 
for Empowerment Zones and Enterprise Communities 
and Rural Economic Area Partnership zones, and a desig-
nated reserve for states with rental assistance programs.

RHS Unnumbered Letters

Additional Guidance for Implementation of Payment 
Assistance Method Two
(Apr. 17, 2008).

Summary: This memorandum supplements the guid-
ance issued February 6, 2008, regarding the implementa-
tion of a new payment subsidy method. In addition, the 
interim calculator has been revised to require an entry 
of the area loan limit and to calculate the reduced inter-
est rate for construction loans. Based on feedback from 
the two webinar presentations, we have determined that 
additional documentation is appropriate to ensure the 
proper method of payment subsidy is applied. 

Expiration Date: February 28, 2009.

Federal Housing Finance Board, 
Federal Register Notices

73 Fed. Reg. 20,552 (Apr. 16, 2008)
Affordable Housing Program Amendments

Summary: The Federal Housing Finance Board is pro-
posing to amend its Affordable Housing Program (AHP) 
regulation to authorize the Federal Home Loan Banks 
to establish AHP homeownership set-aside programs 
for the purpose of refi nancing or restructuring eligible 
households’ nontraditional or subprime owner-occupied 
mortgage loans. The new authority would expire on June 
30, 2011.

Comment Due Date: June 16, 2008. n
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